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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 
(7 U.S.C. 181 et seq.), the Perishable Agricultural Commodities 
Act, 1930 (7 U.S.C. 499a et seq.), and the United States Ware- 
house Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


DISMISSAL—WITHDRAWAL OF PETITION 
(No. 6999) 


In re PROSPECT DAIRY, INC. AMA Docket No. 27-144. Dismissed 
February 15, 1961, by Thomas J. Flavin, Judicial Officer. 


(No. 7000) 


In re MILK DEALERS’ ASSOCIATION OF METROPOLITAN NEW YORK, 
Inc., et al. AMA Docket No. 27-125. Decided February 24, 
1961. 


Motion to Amend Petition Granted 


Petitioners’ motion to amend their petition is granted. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER GRANTING MOTION TO AMEND PETITION 


Petitioners seek to amend their petition to supply detail in 
connection with provisions of their petition stricken by a prior 
order of October 21, 1960 (19 A.D. 1117), as vague and in con- 


| flict with provisions of the rules of practice requiring specificity 
| (7 CFR § 900.52(b)). Respondent objects to the attempted 


amendment of the petition and petitioners filed a reply to re- 
spondent’s objections. 


In our order of October 21, 1960, as part of a somewhat 
lengthy decision we concluded that there should be deleted from 
the petition allegations that unidentified persons claimed to be 
“unauthorized” made ex parte contacts with the State of New 
Jersey Office of Milk Industry which office, in turn, the petition 
asserts made ex parte contacts with the officials of 
the United States Department of Agriculture in deliberations, 
after the hearing record was closed in rule-making proceedings 


77 
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under the act, leading to the decisions and orders protested by 
the petitioners in this proceeding. 

On January 25, 1961, petitioners submitted a motion for leave 
to amend their petition by inserting references to named New 
Jersey milk producer representatives asserted to have been in 
alleged ex parte communication with the New Jersey Office of 
Milk Industry. The presiding officer assigned to the proceeding 
certified the motion for leave to amend to the Judicial Officer. 
Respondent objects to the granting of the motion because peti- 
tioners did not move to amend within 20 days after the order 
of deletion, as provided by section 900.52(c) (2) of the rules of 
practice and because the allegations sought to be inserted in the 
petition are irrelevant and immaterial. 

It is true that section 900.52(c) (2) of the rules of practice 
provides 20 days after dismissal of a petition or portion thereof 
(as the result of an application to dismiss) within which a peti- 
tioner shall be permitted to file an amended petition. Such filing 
appears to be a matter of right. Section 900.52b of the rules, 
however, permits amended pleadings to be filed at any time be- 
fore the close of the hearing but requires leave of the presiding 
officer or consent of the adverse party after the first amendment 
or after filing of an answer. 

In this case we think the motion for leave to file the amended 
petition should be granted and it is so ordered. We conclude 
this should be done not because we are now ruling that the al- 
legations sought to be inserted are necessarily relevant and 
material and state a cause of action but because they are part 
of a larger picture upon which a hearing should be held. At 
this preliminary stage of the proceeding it is difficult to deter- 
mine what is or is not a good cause of action in the setting pre- 
sented by petitioners. 


(No. 7001) 


In re MILLS DAIRY PRODUCTS COMPANY et al. AMA Docket No. 
127-1. Decided February 24, 1961. 
Procedure Pursuant to Section 900.71 


Petitioners’ request that the Secretary act in the place and stead of the 
presiding officer is granted. 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER GRANTING PETITIONERS’ REQUEST 


In their brief filed after hearing before the presiding officer 
petitioners have requested that, pursuant to section 900.71 of 
the applicable rules of practice (7 CFR § 900.71), the Secretary 
act in the place and stead of the presiding officer. The presiding 
officer certified the request to the Judicial Officer for decision. 
Respondent does not object to the granting of the request. 


Petitioners’ request is granted. The word “Secretary” as used 
in the rules of practice means not only the Secretary of Agri- 
culture personaly but any officer or employee of the Depart- 
ment to whom authority is delegated to act in his stead (7 CFR 
§ 900.2(c)) and in matters of the kind involved here the Judi- 
cial Officer is authorized to act in lieu of the Secretary and has 
been so acting for many years. 


Accordingly the presiding officer will not issue a report but the 
Judicial Officer after a study of the record will issue a tentative 
decision and order without conducting an oral argument. The 
parties may then file exceptions to the tentative decision and 
order and oral argument will be available then before the is- 
suance of a final decision and order. 


(No. 7002) 


In re BLOND MEAT COMPANY, INC. P&S Docket No. 2519. De- 
cided February 6, 1961. 


Packer—Cease and Desist—Consent Order 


Respondent consented to the issuance of an order requiring it to cease and 
desist from delivering to customers meat inferior to the grade specified 
in the contract and from making false representations in connection 
with the official grading, inspection and certification of meat sold. 


Mr. Jerome S. Ducrest, for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards, Act, 1921, as amended (7 U.S.C. 181 et seq.). The com- 
plaint, filed by the Director, Packers and Stockyards Division, 
Agricultural Marketing Service, on December 22, 1960, charges 
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respondent with various violations of the Act. Respondent, in an 
answer filed on January 19, 1961, admits the allegations con- 


tained in the complaint, waives an oral hearing and the report — 


of the examiner, and consents to the issuance of an order, with 
findings of fact, requiring it to cease and desist from the prac- 
tices complained of in said complaint. Complainant has recom- 
mended that the order agreed to by respondent be issued. 


FINDINGS OF FACT 


1. Respondent is a corporation organized and existing under 
the laws of the State of Missouri, whose home office is located 
at 1401 Fairfax Trafficway, Kansas City 15, Kansas. 


2. Respondent, at all times material herein was, and is now 
doing business as a packer as that term is defined in the act. 
Respondent, at all such times was, and now is engaged in the 
business of preparing meats for sale or shipment in commerce 
and the marketing of such meats in commerce. 


38. (a) Respondent, on or about December 9, 1959, under 
the terms of a contract between respondent and the State of 
Kansas, delivered to the Topeka State Hospital, Topeka, Kansas, 
smoked hams, weighing 532 pounds, which supposedly had been 
inspected, accepted, and certified by the Meat Grading Branch, 
Livestock Division, Agricultural Marketing Service of the De- 
partment, as meeting the Kansas standard specifications for No. 
2 smoked hams (“State of Kansas Standard Specifications - - - 


ined ee ae 


ge 
So 


No. 320-M”) and stamped with the official acceptance stamp of | 


the Department, when in fact approximately half of the hams in 
said shipment had not been inspected, accepted, and certified by 
the Meat Grading Branch and were hams of inferior quality 
and below said Kansas standard specifications. 


(b) Respondent, in connection with the shipment of inferior 


— 


and substandard smoked hams to the Topeka State Hospital on 


December 9, 1959, described in subparagraph (a) above, (1) 
substituted said inferior and substandard hams for hams which 
had been inspected, accepted, certified, and stamped by the Meat 
Grading Branch and packed, under the supervision of a meat 
grader of said Branch, in boxes on which the acceptance legend 
of the Department “USDA ACCEPTED AS SPECIFIED” had 
been stamped, (2) altered the inspection date stamped on the 
outside of said boxes by changing the stamped date from De- 
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cember 7, 1959, to December 8, 1959, and (8) altered the weight 
of the hams stamped on the outside of said boxes. 


4. (a) Respondent, on or about December 2, 1959, under 
the terms of a contract between respondent and the State of 
Kansas, delivered to the Topeka State Hospital, Topeka, Kansas, 
smoked hams, weighing 1061 pounds, which supposedly had been 
inspected, and certified by the Meat Grading Branch, Livestock 
Division, Agricultural Marketing Service of the Department, as 
meeting the Kansas standard specifications for No. 2 smoked 
hams (“State of Kansas Standard Specifications - - - No. 320- 
M’’) and stamped with the official acceptance stamp of the De- 
partment, when in fact none of the hams in said shipment had 
been inspected, accepted, and certified by the Meat Grading 
Branch and all such hams were of inferior quality and below 
said Kansas standard specifications. 


(b) Respondent, in connection with the shipment of in- 
ferior and substandard smoked hams to the Topeka State Hos- 
pital on December 2, 1959, described in subparagraph (a) 
above, packed and shipped such inferior and substandard hams 
in boxes on which the acceptance legend of the Department 
“USDA ACCEPTED AS SPECIFIED” had been stamped, not- 
withstanding that respondent’s employee, who packed the hams 
for shipment, knew that the hams had not been inspected, ac- 
cepted, stamped, and certified as being in compliance with the 
Kansas standard specifications for No. 2 smoked hams. 


CONCLUSIONS 


By reason of the facts set out in Findings of Fact 3 and 4 
above, respondent has wilfully violated section 202 of the Act. 

Inasmuch as respondent has consented that an order be issued 
requiring it to cease and desist from the practices complained 
of in the complaint, and complainant has recommended that 
svch an order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in the fol- 
lowing practices in commerce: (a) delivering to purchasers, 
under contracts, or other agreements, which call for meats to 
be inspected, accepted, stamped, and certified as meeting the 
specifications fixed in such contracts, or other agreements, by 
2n official inspection agency, meats which have not been in- 
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spected, accepted, stamped, and certified by the official inspec- 
tion agency, (b) altering inspection data stamped on meat con- 
tainers by the official inspection agency, (c) delivering to pur- 
chasers meats which do not meet the specifications fixed in con- 
tracts, or other agreements, between respondent and such pur- 
chasers, and (d) using containers on which the acceptance 
legend of the Department has been stamped to evidence the fact 
that the meats in such containers have been inspected, accepted, 
stamped, and certified by the Meat Grading Branch, Livestock 
Division, Agricultural Marketing Service of the Department 
as meeting the specifications fixed in contracts, or other agree- 
ments, to package and ship meats which have not been inspected, 
accepted, stamped, and certified by said Meat Grading Branch 
as meeting said specifications. 


This order shall become effective six days after service and 
copies hereof shall be served upon the parties. 


(No. 7003) 


In re JAMES LOUVIER. P&S Docket No. 2294. Decided February 
10, 1961. 


Stay Order Vacated 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER VACATING STAY ORDER 


In this proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. 181 et seq.), an 
order was issued December 7, 1960, suspending respondent as 
a registrant under the act for a period of 20 days and ordering 
him to cease and desist from the violations found therein. On 
December 23, 1960, an order was issued staying the suspension 
of respondent as a registrant under the act and giving him until 
January 7, 1961, within which to file a petition for rehearing or 
reargument. A further extension of time until January 31, 1961, 
was granted to respondent. Respondent has failed to file a peti- 
tion for rehearing or reargument. Accordingly, the stay order 
of December 23, 1960, is hereby vacated and the 20-day suspen- 
sion of respondent as a registrant under the act contained in the 
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order of December 7, 1960, shall become effective beginning 
March 6, 1961. 


(No. 7004) 


In re EARL STEWART, P&S Docket No. 2517. Decided February 
17, 1961. 


Insolvency—Suspension of Registration 


Respondent’s registration is suspended for 30 days and thereafter until he 
demonstrates that he is no longer insolvent. 


Mr. Earl L. Saunders, for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed December 8, 1960, by the 
Acting Director of the Packers and Stockyards Division, Agri- 
cultural Marketing Service, United States Department of Agri- 
culture. The respondent is registered with the Secretary as a 
dealer to buy and sell cattle in commerce for his own account. 
It is alleged in the complaint that the respondent is insolvent 
and that he failed to pay the purchase price of certain livestock 
which he purchased in commerce. On February 13, 1961, the re- 
spondent filed an answer to the complaint. The respondent, in 
such answer, admits the allegations contained in the complaint 
and consents to the issuance, without oral hearing, of the order 
set forth below. Complainant has recommended the issuance of 
such order. 


FINDINGS OF FACT 


1. Respondent is an individual whose address is Stanley, 
Wisconsin. Respondent is registered with the Secretary of Agri- 
culture as a dealer to buy and sell cattle in commerce for his 
own account, and at all times mentioned herein respondent was 
so registered. 


2. Respondent is insolvent in that he is unable to pay his 
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current obligations as they become due in the usual course of 
business. 


8. Respondent purchased livestock in commerce at the public 
livestock market of the Mattes Livestock Auction Market, Inc., 
Thorp, Wisconsin, and has failed to pay that firm $4,861.00 due 
and owing by respondent for such livestock. 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, 
which respondent has admitted, it is concluded that respondent 
is insolvent within the meaning of the act (7 U.S.C. 204) and 
has wilfully violated section 312 of the act (7 U.S.C. 213). 


Complainant has recommended that the order consented to by 
respondent be issued. The order will be issued. 


ORDER 


Respondent shall cease and desist from failing to pay the full 
purchase price for livestock purchased in commerce. 


Respondent’s registration is suspended for a period of 30 days 
and thereafter until such time as he demonstrates that he is no 
longer insolvent. At the request of respondent, when he makes 
such a showing, a supplemental order will be issued in this pro- 
ceeding terminating such suspension after the 30-day period. 


This order shall become effective on the sixth day after serv- 
ice hereof upon respondent. Copies shall be served upon the 
parties, 


(No. 7005) 


In re MARKET AGENCIES AT UNION STOCK YARDS, OGDEN, UTAH. 
P&S Docket No. 456. Decided February 20, 1961. 


Inadequacy of Petition—Dismissal 


The petition does not supply the information required by the rules of practice 
and is therefore dismissed. 


Mr. Harold M. Carter, for Packers and Stockyards Division, Agricultural 
Marketing Service. Mr. C. T. ‘Tad’ Sanders, of Kansas City, Missouri, 
for respondent J. E. Manning. 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER DISMISSING PETITION 


In this proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seg.), respondent J. E. Man- 
ning, doing business as Ogden Livestock Auction Company, filed 
a document entitled “Petition For Relief From Order” together 
with a proposed tariff which he later amended. Respondent con- 
tends, in effect, that he is not subject to the current rate order 


- covering market agencies at the stockyards as he was not a 


named respondent in the proceeding resulting in the basic rate 
order. He requests that the tariff accompanying his petition be 
accepted for filing. 

Complainant filed an answer to the petition in which complain- 
ant asserts that although respondent began operations at the 


Union Stock Yards, Ogden, Utah, subsequent to the issuance of 


the basic rate order herein, he is subject to such order, as 
currently modified, pursuant to section 201.24 of the regulations 
issued under the act (8 CFR 201.24). Such section specifically 
so provides. Complainant further alleges that if the petition filed 


‘herein constitutes a petition to modify or vacate the existing 


rate order pursuant to section 202.37(a) (4) of the rules of 
practice (9 CFR 202.37(a) (4)), the petition does not meet the 
requirements thereof. By letter dated January 4, 1961, respond- 
ent was given time within which to reply to complainant’s 
answer, to indicate the section of the rules of practice under 
which the petition was filed and to supply data in support of 


| the rates requested if the petition was filed pursuant to section 
| 202.87 of the rules of practice. No reply was filed by respondent. 


ce 


The proposed tariff submitted by respondent contains several 
modifications from the current tariff, some of which would in- 
volve increases in current rates and charges. Section 202.37 of 
the rules of practice provides in this event that “the petition 
shall show clearly and with such particularity as is practicable 
the reasons or conditions relied upon as a basis for the petition, 
and the charges proposed.” The petition herein fails to supply 
the required information. Accordingly, the petition does not 
comply with the requirements of section 202.37 of the rules of 
practice’ and is therefore dismissed. Of course, respondent may 
fle an amended petition containing the necessary data. 


*In view of section 201.24 of the regulations issued under the act, it appears that re- 
spondent’s petition could only be filed pursuant to section 202.37 of the rules of practice. 
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(No. 7006) 


In re BOGART-CENTRAL PACKING Co., INC., ANNA B. SERXNER, 
Louis Soss, AND HENRY GETZFELD. P&S Docket No. 2505. 


Decided February 21, 1961. 


Packer—Failure to Pay—Cease and Desist 


Respondents are ordered to cease and desist (1) from failing to pay for live- 
stock purchased, (2) from purchasing livestock while insolvent, and (3) 
from misrepresenting their financial condition. 


Mr. Robert Kimmel, for complainant. Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted 
by a complaint filed September 14, 1960, by the Director, Pack- 
ers and Stockyards Division, Agricultural Marketing Service, 
United States Department of Agriculture. The corporate re- 
spondent is a packer as defined in the act and the individual 
respondents are officers and stockholders of the corporate re- 
spondent. Respondents are charged with purchasing in com- 
merce large quantities of livestock for slaughter and failing to 
pay the purchase prices therefor in violation of section 202 (a) 
of the act (7 U.S.C. 192(a)). A copy of the complaint was 
served upon each respondent. 


At the time of service of the complaint, respondents were 
notified in writing that answers thereto should be filed within 
20 days after such service and that, in accordance with section 
202.9 of the rules of practice (9 CFR 202.9), failure to file an 
answer would constitute an admission of the facts alleged in 
the complaint and, in effect, a waiver of oral hearing. Notwith- 
standing such notice respondents have not filed answers to the 
complaint. The matter was referred to John Curry, Hearing 
Examiner, Office of Hearing Examiners, United States Depart- 
ment of Agriculture, for the preparation of a report without 
further investigation or hearing pursuant to section 202.9(c) 
of the rules of practice. On January 16, 1961, the hearing ex- 
aminer filed a report containing proposed findings of fact and 
conclusions and recommending that respondents be ordered to 
cease and desist from the violations found therein. No exceptions 
to the hearing examiner’s report were filed. 
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FINDINGS OF FACT 


1. Respondent Bogart-Central Packing Co., Inc., is a corpora- 
tion organized and existing under the laws of the State of New 
York with its principal office and place of business at 300 John- 
son Avenue, Brooklyn, New York. Respondent Bogart-Central is 
a packer as defined in the act, and at all times material herein 
engaged in the buying of livestock in commerce for purposes of 
slaughter. 


Respondent Anna B. Serxner is, and at all times material 
herein was, president of respondent Bogart-Central and owner 
of one-half of the issued stock of respondent corporation. 


Respondent Louis Soss is, and at all times material herein 
was, vice-president and treasurer of respondent Bogart-Central 
and owner of one-fourth of the issued stock of respondent 
corporation. 


Respondent Henry Getzfeld is, and at all times material herein 
was, secretary of respondent Bogart-Central and owner of one- 
fourth of the issued stock of respondent corporation. 


2. During the period February 2 through March 12, 1959, in 
13 separate transactions, respondent Bogart-Central and re- 
spondents Anna B. Serxner, Louis Soss, and Henry Getzfeld, 
acting in their representative capacities through and on behalf 
of Bogart-Central, purchased 267 head of livestock in commerce 
for purposes of slaughter for a total of $90,030.20 through 
market agencies buying livestock in commerce on a commission 
or agency basis. 


3. Respondents, in connection with the purchase transactions 
set forth in Finding of Fact 2, failed to pay the total purchase 
price of the livestock and purchased such livestock knowing that 
respondent Bogart-Central was insolvent. As of January 31, 
1959, the current liabilities of Bogart-Central exceeded its cur- 
rent assets by $126,851.19. Respondents represented to the mar- 
ket agencies buying the livestock on order that respondent 
Bogart-Central’s financial condition was satisfactory and that 
the corporate respondent was able to pay the purchase prices of 
the livestock, notwithstanding that respondents knew that 
Bogart-Central was insolvent and unable to pay the purchase 
prices of such livestock. 


CONCLUSIONS 
By reason of the facts set forth in Findings of Fact 2 and 3, 
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respondents have engaged in, and used, unfair and deceptive 
practices in commerce, in violation of section 202(a) of the 
act (7 U.S.C. 192(a)). Respondents should be ordered to cease 
and desist from such practices. 


ORDER 


Respondent Bogart-Central Packing Co., Inc., and its officers, 
and respondents Anna B. Serxner, Louis Soss and Henry Getz- 
feld, individually and as officers of respondents corporation, and 
respondents’ respective representatives, agents and employees, | 
directly or through any corporate or other device, shall cease} 
and desist from: 


Failing to pay the purchase price of livestock purchased 
in commerce; 


Purchasing livestock in commerce while insolvent; and 
Misrepresenting financial condition or ability to pay for 
livestock purchases to any person selling livestock to, or 
purchasing livestock for, said respondents. 








Copies hereof shall be served upon the parties and this order 
shall become effective on the first day after service hereof upon 
respondents, 






(No. 7007) 






Roy R. REDNOUR & SONS v. OLD UNION STOCKYARDS COMPANY, 
INC. P&S Docket No. 2484. Decided February 21, 1961. 






Failure to Prove—Dismissal 









Since complainant failed to prove by a preponderance of the evidence that 
the alleged instructions were given to respondent, the complaint is 
dismissed. 






Complainant and respondent, pro se. Mr. Karl A. Kern, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 











PRELIMINARY STATEMENT 





This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seqg.). In a formal 
complaint filed on March 26, 1960, complainant, Roy R. Red- 
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nour & Son, Newport, Washington, alleges that respondent 
failed to follow complainant’s instructions with respect to the 
sale of steers consigned to respondent for auction at the Old 
Spokane Union Stockyards, Spokane, Washington. Complainant 
alleges that it delivered 11 steers to the stockyard on February 
14, 1960, and instructed an employee of the respondent company 
to hold the 11 steers until the following day, at which time com- 
plainant was to deliver an additional 11 steers which were to 
be offered together with the first shipment. All 22 steers were 
to be sold at auction at the stockyard if the price was satisfac- 
tory, otherwise the steers were to be shipped by complainant 
for sale in Portland, Oregon. The first shipment of steers was 
sold by respondent on the following day just prior to the com- 
plainant’s arrival with the additional 11 steers. Complainant is 
seeking reparation in the amount of $448.10, representing the 
additional profit complainant allegedly would have received had 
the cattle been shipped to and sold at Portland. 


A copy of the complaint and a copy of the investigative re- 
port, prepared by the Packers and Stockyards Division of this 
Department and filed in this proceeding pursuant to section 
202.40 of the rules of practice (9 CFR 202.40), were served 
upon respondent by registered mail on April 20, 1960. A copy 
of the investigative report was served upon complainant by 
registered mail on April 18, 1960. Respondent’s answer was filed 
on May 5, 1960, in which it claimed that all livestock sold for 
complainant’s account were sold strictly in accordance with 
complainant’s instructions. Respondent requested an oral hear- 
ing. 

An oral hearing was held on October 13, 1960, in Spokane, 
Washington. Neither party was represented by counsel. Roy R. 
Rednour and Robert R. Rednour testified on behalf of complain- 
ant. James R. Agee, C. C. Glover and P. R. Gladhart testified 
on behalf of respondent. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Roy R. Rednour 
and his son, Robert R. Rednour, whose address is Route 4, 
Newport, Washington. 


2. Respondent, a corporation, organized and existing under 
the laws of the State of Washington, owns and operates the Old 
Spokane Union Stockyards, Spokane, Washington, hereinafter 
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referred to as the stockyard, a posted stockyard subject to the 
provisions of the Act. Respondent is now, and was at all times 
mentioned herein, both a market agency and dealer, registered 
with the Secretary of Agriculture to buy and sell livestock at 
the stockyard. 





3. On the evening of Sunday, February 14, 1960, at approxi- 
mately 8:00 p.m., Roy R. Rednour and his son, Robert, delivered 
11 steers to the stockyard, at which time Mr. Rednour instructed | 
Mr. James R. Agee, an employee of respondent company, to 
reserve space for an additional 11 steers which complainant was _, 
to deliver the following day. 


4. On Monday, February 15, 1960, respondent sold the first 
shipment of steers just prior to complainant’s arrival at the 
stockyard at approximately 11:20 a.m. with the additional 11 
steers. Upon his arrival, Mr. Rednour informed Mr. C. C. 
Glover, employee of respondent company who had conducted the 
sale, that the sale was not in accordance with his instructions. 


| 
5. On Wednesday, February 17, 1960, Mr. Rednour discussed 
his alleged claim and damages with Mr. P. R. Gladhart, General 
Manager of the respondent company. Mr. Gladhart promised to 
“see what could be done,” to find out the facts and to present 
them to the “Board” which would determine whether respondent 
would assume liability. On this assurance, complainant deposited 
respondent’s check for the net proceeds of the sale of his first 
shipment of animals. Acceptance of this payment by complain- 
ant was without prejudice to its rights to seek further damages 
from respondent. 





6. On March 9, 1960, complainant was informed that its 
claim had been rejected by the “Board”. Except for the net 
proceeds of the sale, no further payment has been made by 
respondent. 


7. The complaint was filed within 90 days after the accrual 
of the alleged cause of action. 


CONCLUSIONS 


The evidence is undisputed that complainant, upon delivering 
the first 11 steers, instructed Mr. James Agee, an employee of 
the respondent company, to reserve space for an additional 11 
steers which were to be delivered by complainant on the follow- 
ing day; whereupon Mr. Agee reserved a pen for such purpose. 
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The dispute arises with respect to further instructions allegedly 
given by Mr. Rednour for the disposition of all the cattle in- 
volved. Complainant alleges that according to its instructions 
the first shipment of cattle should have been held and not of- 
fered for sale until the arrival of the second shipment since 
complainant intended to ship all the cattle to Portland if they 
did not bring a satisfactory price at the stockyard. Complainant 
further alleges that since the first shipment was sold by respond- 
ent, it was impractical to ship the remaining steers to Portland, 
and as a result complainant suffered a loss in profits in the 
amount of $448.10. 

Complainant has the burden of proving by a preponderance 
of the evidence that it gave the alleged instructions to respondent 
and that respondent knew of and had agreed to such instruc- 
tions. Once the agreed upon terms of the instructions are estab- 
lished, respondent is answerable to complainant for the loss un- 
less respondent can show compliance with its duties as con- 
templated by the act. There is no doubt that the act contemplates 
a duty on the part of respondent to ascertain and comply with 
the specific instructions of the consignor of animals. Bainbridge 
Cattle Co. v. Berigan Bros., 16 A.D. 982, 985 (1957). Fur- 
thermore, it is also clear that any instructions given to respond- 
ent’s employees are deemed to have been given to respondent. 
7 U.S.C. 223. It is undisputed that Mr. Agee, as an employee of 
respondent company, had the authority, within the scope of his 
employment, to agree to terms such as those allegedly agreed 
upon, by way of instructions, at the time the consigned animals 
were received at the stockyard. 


The question then becomes one of fact, 7.e., whether the com- 
plainant gave respondent the alleged instructions. Mr. Rednour 
testified that his instructions were that the “cattle were to be 
penned together and offered together,” and that the cattle were 
to be fed and watered in a certain manner. Mr. Rednour’s son 
testified that his father had told someone “to give the steers 
grass hay and to hold the steers until [complainant] arrived 
with the balance the next day.” However, both Mr. Rednour 
and his son testified that they were not certain that Mr. Agee 
was the person to whom the instructions were given, but that 
they were certain that the instructions were given to one of the 
men present at the time of unloading, presumably Mr. Agee. Mr. 
Rednour testified that the person to whom he spoke was on the 
“catwalk,” whereupon Mr. Agee claimed he was not that person, 
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and there is some indication in the record that persons, other 
than employees of respondent, were present at the stockyard 
at the time and place of the unloading of complainant’s steers. 
Mr. Agee denies that he received any instructions other than to 
reserve a pen for the additional 11 steers to arrive the following 
day. No instructions with respect to holding the cattle were 
noted on the stockyard “ticket.” 


Although Mr. Rednour testified that the reason he requested 
“grass hay” feed was “because we wanted to load them out to 
Portland,” there is no evidence in the record that this intention 
was conveyed to respondent. Complainant could not identify 
the person to whom this request was made. Mr. Agee claimed 
that he did not recall any mention of “Portland” being made 
to him. 

It is concluded that complainant has failed to prove, by a pre- 
ponderance of the evidence, that such instructions were given to 
and received by respondent. Absent these instructions, there is 
no contention made by complainant that respondent violated its 
duties under the act in any other respect. 


It is also clear from Mr. Rednour’s testimony that the dis- 
cussion of damages with Mr. Gladhart did not constitute a 
settlement. of the claim. Mr. Rednour admits he was told during 
this discussion that Mr. Gladhart “couldn’t O.K. this settle- 
ment,” that “it would have to go to the Board,” and that Mr. 
Gladhart would let him know the outcome of the presentation 
of the claim to the “Board.” That there was no settlement is 
amply supported by the facts and the law applicable thereto. 


Accordingly, the complaint should be dismissed. 


ORDER 


The complaint is dismissed. 
Copies hereof shall be served upon the parties. 


(No. 7008) 


HENRY DAUBERT, d/b/a HENRY DAUBERT TRUCK LINE v. Fow- 
LER AUCTION COMPANY. P&S Docket No. 2498. Decided Feb- 
ruary 23, 1961. 
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Freight Charges—Reparation 
It is concluded that respondent is liable to complainant for the claimed 
freight charges. Reparation in the amount of $209 plus interest is 
awarded to complainant. 
Complainant and respondent, pro se. Mr. Rogers N. Robinson, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seg.). Complainant 
seeks to recover from respondent the sum of $209, which is al- 
leged to be the freight charges due and owing by respondent to 
complainant for the transportation by complainant of two truck- 
loads of cattle from Dodge City, Kansas, to respondent at 
Fowler, Colorado. 

A copy of the complaint and a copy of the investigative re- 
port prepared by the Packers and Stockyards Division of the 
Department and filed in the proceeding pursuant to section 
202.40 of the rules of practice (9 CFR 202.40) were served 
upon respondent by registered mail on June 13, 1960. On the 
same day, a copy of the investigative report was served upon 
complainant. 

On June 20, 1960, respondent filed an answer denying that it 
owes complainant $209 or any part thereof. While respondent 
admits the transportation and delivery by complainant to re- 
spondent of the cattle and that the amount of freight charges 
is correctly stated in the complaint, respondent denies liability 
on the ground that it never agreed to pay such charges. Both 
parties requested an oral hearing. 


Rogers N. Robinson, Office of the General Counsel, was desig- 
nated as presiding officer in the proceeding and presided at the 
oral hearing that was held in the case on September 12, 1960, at 
La Junta, Colorado. Robert M. Baker, Attorney at Law, Ash- 
land, Kansas, represented complainant. Lawrence Thulemayer, 
Attorney at Law, La Junta, Colorado, represented respondent. 
Complainant and one other witness, Ralph Harper, testified for 
complainant. J. O. Weiland testified for respondent. Both parties 
made oral arguments at the hearing. Neither party filed a brief 
or suggested findings of fact, conclusions or order. 
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FINDINGS OF FACT 


1. Complainant, Henry Daubert, is an individual doing busi- 
ness as Henry Daubert Truck Line, whose address is Dodge 
City, Kansas. Complainant was at all times mentioned herein 
and is now engaged in the interstate transportation of freight 
as a common carrier by motor vehicle for hire. 


2. Respondent, Fowler Auction Company, is a Colorado 
corporation whose address is Fowler, Colorado. Respondent is 
registered with the Secretary of Agriculture as a market agency 
and dealer and at all times mentioned herein respondent was so 
registered. Respondent operates and at all times mentioned 
herein operated a livestock auction at Fowler, Colorado. During 
the period from about December 1956, to May 1, 1960, J. O. Weil- 
land, referred to in Findings of Fact 4, 8 and 9, was a major 
stockholder and the secretary and manager of respondent corpo- 
ration. 


3. The public livestock auction facilities of the Fowler Auc- 
tion Company stockyard, Fowler, Colorado, owned and operated 
by respondent and hereinafter referred to as the stockyard, 
were at all times mentioned herein and are now a posted stock- 
yard subject to the provisions of the act. 


4. On February 19, 1959, Vance Harper, a livestock dealer 
of Healy, Kansas, purchased 68 cattle from the Dodge City 
Livestock Commission Company, Inc. at Dodge City, Kansas. 
Vance Harper purchased at least a portion of such cattle to fill 
an order from J. O. Weiland. 


5. On February 19, 1959, Vance Harper hired complainant 
to transport the 68 cattle from Dodge City, Kansas, to respond- 
ent at the stockyard. At the time Vance Harper hired complain- 
ant, Harper instructed complainant to submit his bill to respond- 
ent for the freight charges in connection with the transportation 
of the cattle and collect such charges from respondent. 


6. Complainant transported the 68 cattle from Dodge City, 
Kansas, to Fowler, Colorado, and delivered them to respondent 
at the stockyard at about 1:00 a.m. February 20, 1959. The 
cattle were transported in two trucks belonging to complainant 
and driven by his employees, Ralph Harper and James Tibbs. 
Vance Harper did not accompany either load. 


7. Upon arrival of the cattle at the stockyard, Ralph Harper 
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gave respondent’s check-in-man, B. L. Embry, a bill for truck- 
ing charges in the amount of $209. Embry thereupon told 
Ralph Harper that “when the office came to work in the morn- 
ing they would take care of it.” 


8. Later in the day, on February 20, 1959, at the stockyard, 
J. O. Weiland told Vance Harper that the 68 cattle and 29 
other cattle which Harper had shipped to the stockyard were 
not of the type ordered by Weiland and that he would not ac- 
cept them. Harper replied: “I know the cattle aren’t what I 
represented them and you take what you want and we will run 
the rest of them through the sale.” Weiland accepted 15 head 
of the cattle. On February 21, 1959, at the stockyard, the re- 
maining cattle were sold at auction except for 16 head which 
were “no-saled” or withdrawn from the sale. Later on the same 
day, respondent purchased these 16 head for its own account. 


9. On February 21, 1959, following the sale of the cattle, 
Vance Harper told J. O. Weiland that the amount of the freight 
charges on the cattle should not be withheld by respondent 
from the proceeds resulting from the sale. Harper told Weiland 
that these charges were “clear out of line and I will settle with 
those boys myself.” Respondent withheld no freight charges. 
Respondent did withhold certain commission, feed and inspec- 
tion charges and the sum of $4,327.75 in payment of a debt 
owed by Vance Harper to J. O. Weiland from a previous trans- 
action between them, The net proceeds which were remitted 
by respondent to Vance Harper amounted to $8,201.98. 


10. On March 10, 1959, complainant mailed another bill to 
respondent for the freight charges in question. Respondent 
promptly returned this bill with the following notation appear- 
ing thereon: “Mr. Harper picked the statements up and told us 
he would take care of them himself.” 


11. No part of the freight charges in question has been 
paid to complainant. 


12. The complaint was filed within ninety days after the 
accrual of the alleged cause of action. 


CONCLUSIONS 


Respondent raises no contention as to the amount of the 
freight charges due complainant. The controversy is with re- 
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spect to whether respondent is liable to complainant for such 
charges. 

It is the generally recognized rule that a consignee, who re- 
ceives goods, knowing that the carrier looks to him for payment 
of the transportation charges, is personally liable for the 
charges. Union Pac. R. Co. v. American Smelting & Refining 
Co., 202 F. 720, 723 (8th Cir. 1912); Vane et al. v. A.M. Wood 
& Co., Inc., et al., 231 F. 358, 354 (S.D. N.Y. 1916). See, also, 
13 C.J.S., Carriers § 316; and Annotations in 24 A.L.E. 1167, 
78 ALR. 929, 129 A.L.R. 215. It is clear that respondent re- 
ceived the 68 cattle with the knowledge that complainant looked 
to respondent for the payment of the charges in question. Upon 
arrival of the cattle at the stockyard, complainant gave his 
bill to respondent and respondent raised no question with re- 
spect thereto. Under the circumstances, respondent is liable to 
complainant for said charges. 

It is concluded that the failure of respondent to pay com- 
plainant the freight charges of $209, was not warranted and 
constitutes an unjust and unreasonable practice in violation of 
section 307 of the act (7 U.S.C. 208). To compensate complain- 
ant for such loss reparation in the amount of $209, plus in- 
terest should be awarded. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $209, plus interest 
at the rate of five percent per annum from February 21, 1959, 
until paid. 

Copies hereof shall be served upon the parties. 


(No. 7009) 


In re GEORGE W. SCOTT AND LOUISE M. Scott, d/b/a TRINIDAD 
LIVESTOCK COMMISSION COMPANY. P&S Docket No. 2514. De- 
cided February 27, 1961. 


Insolvency—Suspension of Registration 


Respondents’ registration is suspended for 30 days and thereafter until 
respondents demonstrate that they are no longer insolvent. 


Mr. K. C. Grannan, for complainant. Respondents pro se. 
Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
| et seq.), instituted by a complaint filed on November 9, 1960, 
by the Director, Packers and Stockyards Division, Agricultural 
Marketing Service, United States Department of Agriculture. 
Respondents, as partners, are registered with the Secretary of 
Agriculture as a market agency and dealer, and are charged 
‘with failure to pay for livestock purchased, misuse of shippers’ 
proceeds, failure to maintain proper books and records, and 
insolvency. 

On January 30, 1961, respondents filed an answer in which 
they admit the facts alleged in the complaint, waive oral hear- 
‘ing and consent to the issuance of an appropriate order, with 
findings of fact, requiring them to (a) cease and desist from 
engaging in the practices set forth in the complaint, and (b) 
deposit the gross proceeds received from the sale of livestock 
handled on a commission or agency basis in a separate bank 
account designated as “Custodial Account for Shippers’ Pro- 
ceeds” and suspending their registration for a period of 30 days 
and thereafter until such time as respondents demonstrate that 
they are no longer insolvent. Complainant has recommended that 
the order consented to by respondents be entered. 


FINDINGS OF FACT 


ae Trinidad Livestock Commission Company stockyard, Trini- 
dad, Colorado, Winter Livestock Commission Company stockyard, 
La Junta, Colorado, La Junta Livestock Commission Company 
stockyard, La Junta, Colorado, Arkansas Valley Sales Company 
stockyard, Lamar, Colorado, and Alamosa Auction stockyard, 
Alamosa, Colorado, were at all times mentioned herein and 
now are posted stockyards subject to the provisions of the act. 


2. Respondents are registered with the Secretary of Agri- 
culture as a market agency to buy and sell livestock on a com- 
mission basis and as a dealer to buy and sell livestock for mar- 
ket support purposes, at the Trinidad Livestock Commission 
Company stockyard, and as a dealer to buy and sell livestock 

! for their own account at the Winter Livestock Commission Com- 
pany stockyard, La Junta, Colorado, La Junta Livestock Commis- 
sion Company stockyard, La Junta, Colorado, Arkansas Valley 
Sales Company stockyard, Lamar, Colorado, and Alamosa Auc- 


| 
| 
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tion stockyard, Alamosa, Colorado, and at all times mentioned 
herein respondents were so registered. 


8. Respondents have used funds received as proceeds from 
the sale of livestock consigned to them for sale on a commission 
basis for purposes of their own and purposes other than the 
payment of lawful marketing charges and the remittance of 
net proceeds to shippers, in that respondents, on August 19, 
1960, had outstanding 30 net proceeds checks, in the amount of 
$14,597.27, issued by respondents to shippers of livestock, and, 
to cover such outstanding checks, had cash on hand of $4 and 
accounts receivable of $11,513.96. 


4. Respondents, on or about the dates listed in Paragraph 
IV af the complaint, purchased livestock in commerce as a 
dealer at posted stockyards and failed to pay the purchase 
price for such livestock. 


5. Respondents, during the period January 1, 1957, through 
August 19, 1960, failed to maintain books and records which 
fully and correctly disclosed all transactions in their business 
as a market agency and dealer. 


6. Respondents are insolvent. As of August 19, 1960, re- 
spondents’ current liabilities exceeded their current assets by 
approximately $73,762.87. 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, it 
is concluded that respondents are insolvent within the meaning 
of the act (7 U.S.C. 204) and have wilfully violated sections 
307, 312(a), and 401 of the act (7 U.S.C. 208, 213(a), 221), 
and sections 201.40 and 201.41 of the regulations under the act 
(9 CFR 201.40, 201.41). 


Inasmuch as respondents have agreed to the settlement of 
this case upon a consent order basis and complainant has rec- 
ommended that the order consented to by respondents be 
entered, the order will be issued. 


ORDER 


1. Respondents shall cease and desist from violating the 
act and the regulations in the manner set forth in the Findings 
of Fact. 
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2. Respondents shall deposit the gross proceeds received 
from the sale of livestock handled on a commission or agency 
basis in a separate bank account designated as “Custodial Ac- 
count for Shippers’ Proceeds” and maintain such account in 
accordance with the provisions of section 201.42 of the regula- 
tions under the act. 


3. Respondents’ registration under the act is suspended, be- 
ginning on the effective date of this order, for a period of 30 
days and thereafter until such time as respondents demonstrate 
that they are no longer insolvent. At the request of the respond- 
ents, when they make such a showing, a supplemental order 
will be issued in this proceeding terminating this suspension 
after the 30-day period. 


This order shall become effective on the sixth day after 
service and copies hereof shall be served upon the parties. 


(No. 7010) 


ORLEY M. WHITAKER, d/b/a ORLEY M. WHITAKER TRUCK LINE 
v. FOWLER AUCTION COMPANY. P&S Docket No. 2492. De- 
cided February 27, 1961. 


Freight Charges—Liability 


It is concluded that respondent is liable to complainant for the claimed freight 
charges. 


Mr. Robert M. Baker, of Ashland, Kansas, for complainant. Respondent pro 
se. Mr. Rogers N. Robinson, Presiding Offiecr. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. Complainant seeks to recover from re- 
spondent the sum of $144.54, which is alleged to be the freight 
charges due and owing by respondent to complainant for the 
transportation by complainant of a truckload of cattle from 
Dodge City, Kansas, to respondent at Fowler, Colorado. 


A copy of the complaint and a copy of the investigative re- 
port prepared by the Packers and Stockyards Division of the 











100 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 20 A.D. 99 


Department and filed in the proceeding pursuant to section | 
202.40 of the rules of practice (9 CFR 202.40) were served 
upon respondent. A copy of the investigative report was also 
served upon complainant. 

Respondent filed an answer denying that it owes complainant 
$144.54 or any part thereof. While respondent admits the, 
transportation and delivery by complainant to respondent of 
the cattle and that the amount of freight charges is correctly 
stated in the complaint, respondent denies liability on the 
ground that it never agreed to pay such charges. Both parties 
requested an oral hearing. 

Rogers N. Robinson, Office of the General Counsel, was | 
designated as Presiding Officer in the proceeding and presided 
at the oral hearing that was held in the case on September 12, 
1960, at La Junta, Colorado. Robert N. Baker, Attorney at Law, 
Ashland, Kansas, represented complainant. Lawrence Thule. | 
meyer, Attorney at Law, La Junta, Colorado, represented re 
spondent. Complainant was present at the hearing and testified 
in his own behalf. J. O. Weiland, respondent corporations 
former secretary and manager, testified for respondent. Both 
parties made oral arguments at the hearing. Neither party | 
filed a brief or suggested findings of fact, conclusions or order. 


FINDINGS OF FACT 


1. Complainant, Orley M. Whitaker, is an individual doing 
business as Orley M. Whitaker Truck Line, whose address is 
Minneola, Kansas. Complainant was at all times mentioned 
herein and is now engaged in the transportation of freight 
both locally and interstate as a common carrier by motor vehicle 
for hire. 


2. Respondent, Fowler Auction Company, is a Colorado 
corporation whose address is Fowler, Colorado. Respondent is 
registered with the Secretary of Agriculture as a market 
agency and dealer and at all times mentioned herein respond- 
ent was so registered. Respondent operates and at all times 
mentioned herein operated a livestock auction at Fowler, Colo- 
rado. During the period from about December 1956, to May 1, 
1960, J. O. Weiland, referred to in Findings of Fact 4, 7 and 
8, was a major stockholder and the secretary and manager of 
respondent corporation. 


8. The public livestock auction facilities of the Fowler Auc- 
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tion Company stockyard, Fowler Colorado, owned and operated 
by respondent and hereinafter referred to as the stockyard, 
were at all times mentioned herein and are now a posted stock- 
yard subject to the provisions of the act. 


4. On February 18, 1959, Vance Harper, a livestock dealer 
of Healy, Kansas, hired complainant to transport from Dodge 
City, Kansas, to respondent at Fowler, Colorado, 29 cattle 
which Harper had purchased to fill an order from J. O. Weiland. 
At the time Harper hired complainant, Harper instructed com- 
plainant to submit his bill to respondent for the freight charges 
in connection with the transportation of the cattle and collect 
such charges from respondent. 


5. Complainant transported the 29 cattle from Dodge City, 
Kansas, to Fowler, Colorado, in a truck operated by him. Com- 
plainant delivered the cattle to respondent at the stockyard 
at about 12:30 p.m. February 19, 1959. Vance Harper did 
not accompany the cattle. 


6. Upon arrival of the cattle at the stockyard, complainant 
gave the original and a copy of his bill for the freight charges 
in question to respondent’s check-in-man, B. L. Embry. The 
bill was addressed to respondent. When complainant gave Embry 
the bill, complainant said: ‘““Vance Harper told me to turn my 
bill in at the Fowler Auction Company, that they would see 
that I was paid out of the cows.” Embry thereupon signed his 
name on the original bill and returned it to complainant. 


7. On February 20, 1959, at the stockyard, J. O. Weiland 
told Vance Harper that the 29 cattle and 68 other cattle which 
Harper had shipped to the stockyard were not of the type 
ordered by Weiland and that he would not accept them. Harper 
replied: “I know the cattle aren’t what I represented them 
and you take what you want and we will run the rest of them 
through the sale.” Weiland accepted 15 head of the cattle. 
On February 21, 1959, at the stockyard, the remaining cattle 
were sold at auction except 16 head which were “no-saled” 
or withdrawn from the sale. Later, on the same day, respond- 
ent purchased these 16 head for its own account. 


8. On February 21, 1959, following the sale of the cattle, 
Vance Harper told J. O. Weiland that the amount of the 
freight charges on the cattle should not be withheld by re- 
spondent from the proceeds resulting from the sale. Harper 
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told Weiland that these charges were “clear out of line and I 
will settle with those boys myself.” Respondent withheld no 
freight charges. Respondent did withhold certain commission, 
feed and inspection charges and the sum of $4,327.75 in pay- 
ment of a debt owed by Harper to Weiland from a previous 
transaction between them. The net proceeds which were re- 
mitted by respondent to Vance Harper amounted to $8,201.98. 


9. Sometime later, complainant sent respondent another 
bill. In response to this bill respondent mailed complainant a 
letter stating: “Mr. Harper picked this statement up and told 
us that he would take care of it.” 


10. No part of the freight charges in question has been 
paid to complainant. 


11. The complaint was filed within ninety days after the 
accrual of the alleged cause of action. 


CONCLUSIONS 


Respondent raises no contention as to the amount of the 
freight charges due complainant. The controversy is with re- 
spect to whether respondent is liable to complainant for such 
charges. 

It is the generally recognized rule that a consignee, who 
receives goods, knowing that the carrier looks to him for pay- 
ment of the transportation charges, is personally liable for the 
charges. Union Pac. R. Co. v. American Smelting & Refining Co., 
202 F. 720, 723 (8th Cir. 1912); Vane et al. v. A. M. Wood & 
Co., Inc., et al., 231 F. 353, 354 (S.D. N.Y. 1916). See, also, 13 
C.J.S., Carriers §316; and Annotations in 24 A.L.R. 1167, 78 
A.L.R. 929, 129 A.L.R, 215. It is clear that respondent received 
the 29 cattle with the knowledge that complainant looked to 
respondent for the payment of the charges in question. Upon 
arrival of the cattle at the stockyard, complainant gave his 
bill to respondent and respondent raised no question with re- 
spect thereto. Under the circumstances respondent is liable to 
complainant for said charges. 

It is concluded that respondent’s refusal to pay complainant 
the freight charges of $144.54 was not warranted and consti- 
tutes an unjust and unreasonable practice in violation of section 
307 of the act (7 U.S.C. 208). To compensate complainant for 
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such loss reparation in the amount of $144.54, plus interest 
should be awarded. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $144.54, plus 
interest at the rate of five (5) percent per annum from Feb- 
ruary 21, 1959, until paid. 


Copies hereof shall be served upon the parties. 


(No. 7011) 


LAURENCE P. FLETCHER v. KENNETH F. DONOHUE et al. P&S 
Docket No. 2491. Decided February 28, 1961. 


Reopening Denied 


Since complainant has not established any good cause for reopening the pro- 
ceeding, the petition is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION 


In this reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), an order 
was issued on October 26, 1960, dismissing the complaint be- 
cause the complainant failed to appear at the oral hearing or 
submit any proof in support of his complaint. On November 
1, 1960, the complainant filed a statement which, under the 
circumstances, is considered as a petition to rehear the pro- 
ceeding or to reconsider the order of dismissal. An order was 
issued on November 2, 1960, which stayed the order of October 
26, 1960, pending the issuance of a further order in the pro- 
ceeding. On February 9, 1961, the respondents filed an answer 
to the complainant’s statement, requesting that the order of 
dismissal not be disturbed. 


Complainant has not established any good cause for reopening 
the proceeding. Upon reconsideration of the order of October 
26, 1960, it is concluded that the order should stand and, 
accordingly, the stay order of November 2, 1960, is vacated. 
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DISMISSAL—WITHDRAWAL OF COMPLAINT 
(No. 7012) 


P&S Docket No. 2522. Dismissed February 15, 1961, by 
Thomas J. Flavin, Judicial Officer 


(No. 7013) 


P&S Docket No. 2526. Dismissed February 17, 1961, by 
Thomas J. Flavin, Judicial Officer 


(No. 7014) 


MILLBROOK PROCESSING CORP. v. GROWERS FRUIT DISTRIBUTORS. 
PACA Docket No. 8180. Decided February 13, 1961. 


Reopening After Default 


The order of November 25, 1960, is vacated and the answer submitted by 
respondent is ordered filed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER VACATING PRIOR ORDER AND REOPENING AFTER DEFAULT 


In this proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seg.), an 
order was issued on November 25, 1960, awarding reparation 
to complainant in the amount of $7,227.50. A copy of the 
order was served upon respondent on November 28, 1960. On 
December 7, 1960, counsel for respondent filed a motion to 
reopen the proceeding after default and allow the filing of an 
answer pursuant to section 47.25(e) of the Rules of Practice 
(7 CFR 47.25(e)). Enclosed with the motion was respondent’s 
proposed answer. 


The order of November 25, 1960, was stayed on December 
7, 1960, pending the issuance of a further order in this pro- 
ceeding. A copy of respondent’s motion to reopen was there- 
after served upon complainant, who objected to the granting 
of the motion. 
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The record has been carefully considered and it is concluded 
that the motion to reopen was filed within a reasonable time, 
under the circumstances of the case, and that good reason 
has been shown why the relief requested in the motion should 
be granted. Accordingly, the order of November 25, 1960, is 
hereby vacated and respondent’s default in the filing of an 
answer in this proceeding is set aside. The proposed answer 
submitted by respondent is hereby ordered filed. A copy of the 
answer shall be served upon complainant. 


Copies of this order shall be served upon the parties. 


(No. 7015) 


D. L. PIAZZA COMPANY v. GROWERS PRODUCE DISPATCH. PACA 
Docket No. 7960. Decided February 13, 1961. 


Joint Account—Failure to Use Reasonable Care 
and Diligence—Dismissal 


As complainant failed to use reasonable care, skill, and diligence in disposing 
of the commodity under the joint account contract, respondent is not 
liable for any part of the loss sustained. The complaint is dismissed. 


Complainant pro se. Mr. T. C. Curry, of Salinas, California, for respondent. 
Mr. William L. Anderson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed March 9, 1960. Com- 
plainant seeks to recover reparation in the amount of $565.41, 
which is alleged to be respondent’s share of the loss sustained in 
the sale of a carload of lettuce under a joint account agree- 
ment. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on April 19, 1960. A copy of the report of investiga- 
tion was served upon complainant on April 18, 1960. Respondent 
filed an answer to the formal complaint on April 25, 1960, 
denying liability to complainant for any amount. 
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An oral hearing was held in Salinas, California, on September 
1, 1960. Complainant was not present or represented at the 
hearing. The deposition of Samuel L. Piazza and the exhibits 
attached thereto were received in evidence on behalf of com- 
plainant. C. A. Marshall testified on behalf of respondent. 


FINDINGS OF FACT 


1. Complainant, D. L. Piazza Company, is a corporation 
whose address is 100 North Seventh Street, Minneapolis, 
Minnesota. 

2. Respondent is an individual, Harry E. Crean, doing busi- 
ness as Growers Produce Dispatch, whose address is Post Of- 
fice Box 1187, Salinas, California. At the time of the transac- 
tion involved herein, respondent was licensed under the act. 


3. On June 138, 1959, respondent shipped to complainant, in 
interstate commerce, one carload of lettuce consisting of 700 
cartons, and, on the same day, sent complainant the following 
telegram : 


“SHIPPED SATURDAY ART 35031 CONTAINS 700 
MIDGET TWOS. MARKET GENERALLY 1.00 SOME 
HIGH 1.25. SHIPMENTS STARTING LIGHTEN 
UP FRIDAY SATURDAY AND LOOK FOR 
LIGHTER SUPPLIES NEXT WEEK. BILLING 
YOU .90 PLUS COOLING OR WILL JOINT .75 
COOLING. WIRE MONDAY WHICH PREFER.” 


4. On June 15, 1959, complainant advised respondent of its 
desire to handle the lettuce on joint account, in the following 
telegram: 

“MAKE ART 35031 .75 PLUS COOLING JOINT AC- 
COUNT. IF HAVE ANYONE INTERESTED ROLL- 
ING CAR QUOTE THEM THIS SUBJECT CHECK- 
ING WITH US FIRST MARKET NOT SO HOT THIS 
MORNING CHICAGO. CARLOTS .85 ON GOOD 
STUFF.” 


5. On June 17, 1959, while the car containing this lettuce 
was still in transit, complainant diverted the same to Chicago, 
Illinois, where it arrived on or about June 18, 1959. 


6. On June 19, 1959, complainant diverted car ART 35031 
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to Minneapolis, Minnesota, where it arrived on June 21, 1959, 
and remained until July 3, 1959, 


7. During the period from June 29 to July 1, 1959, com- 
plainant removed 245 cartons of lettuce from the car. This 
lettuce was sold at varying prices. 


8. On July 3, 1959, the car containing the remaining 455 
cartons of lettuce was diverted to St. Paul, Minnesota, where 
it was abandoned to the railroad on July 11, 1959, with no 
further sales having been made. 


9. Thereafter, complainant billed respondent for one-half 
of the loss on the carload of lettuce, which was in the amount 
of $565.41. Respondent has failed and refused to pay any part 
of this loss. 


10. The formal complaint was filed on March 9, 1960, which 
was within 9 months after the alleged cause of action accrued. 


CONCLUSIONS 


At the time this transaction was entered into on June 13, 
1959, respondent gave complainant the option of purchasing 
the carload of lettuce at 90 cents per carton, plus pre-cooling, 
or, if complainant preferred, to take the shipment on a joint 
account basis at a joint cost of 75 cents per carton, plus 15 
cents pre-cooling. Complainant accepted the lettuce on the latter 
basis. The lettuce was originally billed to complainant at Min- 
neapolis, Minnesota. Before the car reached Minneapolis, how- 
ever, complainant diverted the shipment to L. Gillarde Sons 
Company at Chicago, Illinois. The evidence shows that the 
carload of lettuce arrived at Chicago on June 18, 1959, and that 
Gillarde refused to handle it. The shipment was then diverted 
back to Minneapolis on June 19, 1959, where it arrived on 
June 21, 1959, remaining there until July 3, 1959, when it 
was diverted to St. Paul, Minnesota, and there the lettuce re- 
maining in the car was abandoned to the carrier on July 11, 
1959. 


No sales were made from this car of lettuce until June 29, 
when complainant sold 35 cartons at $2.25 per carton. On June 
30, an additional 35 cartons were sold at $1.75 per carton. The 
last sales made from the car of lettuce were made on July 1, 
when 75 cartons were sold at $2.50 per carton and 100 cartons 
sold at $2 per carton. A total of 245 cartons of lettuce was 
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sold by complainant and the remainder of 455 cartons was 
abandoned to the carrier as “having no commercial value”. The 
car was released to the carrier on July 11, 1959, approximately 
one month after it had been loaded and shipped. 


Respondent takes the position that complainant is not entitled 
to recover from respondent one-half of the loss sustained in 
the joint account transaction since the carload of lettuce was 
not promptly and properly disposed of by complainant. Cer- 
tainly a partner in a joint account venture owes the utmost 
good faith to his co-partner. We have consistently held that it 
is the duty of a partner to his co-partner to transact the joint 
account business with reasonable care, skill, diligence, and 
economy; and if the co-partnership sustains injury by reason 
of his failure to do so, he must bear the losses, though in mat- 
ters of judgment he will not be liable for a loss caused by 
honest mistake or error of judgment not amounting to wanton- 
ness or fraud. D. L. Piazza Company, Inc, v. Harshfield Broth- 
ers, 13 A.D. 521; D. L. Piazza v. Palella Brothers, 10 A.D. 1453. 


We are inclined to agree with respondent that complainant 
failed to use reasonable care and diligence to dispose of the car- 
load of lettuce. The fact that not a single sale was made from 
the car for 10 days after the shipment arrived at Chicago, and 
that the first sale was not made until 8 days after the lettuce 
arrived in Minneapolis, would seem to indicate a lack of dili- 
gence on the part of complainant, particularly in view of the 
fact that there is no evidence to substantiate complainant’s 
claim that it made every effort to sell the lettuce during that 
period. Significantly, although the first sales were not made 
from this car of lettuce until 16 days after shipment, the lettuce 
sold at that time was in line with the market price and was for 
a price which would have realized a profit of about 30¢ per 
carton. 


Based upon the evidence, we conclude that complainant failed 
to use reasonable care, skill, and diligence in disposing of the 
carload of lettuce under the joint account contract, and that, 
therefore, complainant must bear all of the loss resulting from 
its failure to promptly and properly dispose of the car of lettuce. 
The complaint filed herein should be dismissed. 


ORDER 
The complaint is hereby dismissed. 
Copies of this order shall be served upon the parties. 
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(No. 7016) 


HERMAN MICHAELSON, INC. v. IRVING HELLER. PACA Docket 
No. 8206. Decided February 14, 1961. 


Reopening After Default 


The order of December 15, 1960, is vacated and the answer submitted by 
respondent is ordered filed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER VACATING PRIOR ORDER AND REOPENING AFTER DEFAULT 


In this proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued December 15, 1960, awarding reparation to 
complainant against respondent in the amount of $1,174.52, 
with interest. A copy of this order was served upon respondent 
on December 17, 1960. On January 6, 1961, respondent filed a 
motion to reopen the proceeding after default in the filing of 
an answer pursuant to section 47.25(e) of the rules of prac- 
tice (7 CFR 47.25(e)) and his proposed answer to the com- 
plaint. 

The order of December 15, 1960, was stayed on January 9, 
1961, pending the issuance of a further order in this proceeding. 
A copy of respondent’s motion to reopen and the proposed 
answer were served upon complainant and it filed objections to 
the granting of the motion. 

The record has been carefully considered and it is concluded 
that the motion to reopen was filed within a reasonable time, 
under the circumstances, and that good reason has been shown 
why the relief requested in the motion should be granted. Ac- 
cordingly, the order of December 15, 1960, is hereby vacated 
and respondent’s default in the filing of an answer is, set aside. 
The proposed answer submitted by respondent is hereby ordered 
filed. 

Copies of this order shall be served upon the parties. 


(No. 7017) 


TURTLE VALLEY FARMS v. RIEHM PRODUCE Co. PACA Docket 
No. 7787. Decided February 15, 1961. 
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Petition for Reconsideration—Dismissal 


The order of January 9, 1961, is supported by the evidence of record and by 
the law applicable thereto. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DENYING REHEARING AND 
DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), an order was issued on January 9, 1961, awarding 
reparation to complainant against respondent. A copy of that 
order was served upon respondent on January 12, 1961. On 
January 24, 1961, the Department received a letter from re- 
spondent asking for an oral rehearing and, in effect, reconsidera- 
tion of a portion of our previous order. An order was issued 
on January 30, 1961, staying the order of January 9, 1961, 
pending the issuance of a further order in this proceeding. 


Respondent’s request for rehearing is based on his dissatis- 
faction with the manner in which his attorney handled his case. 
This is not acceptable as a reason for granting a rehearing. Re- 
spondent’s request for rehearing is denied. 

Respondent’s petition for reconsideration appears to involve 
his counterclaim in connection with the two truckloads of 
onions which were not accepted by respondent. The dispute be- 
tween the parties concerning these two loads was dealt with in 
our previous order. We have reviewed the order of January 9, 
1961, as it relates to these two loads, and we are of the opinion 
that it is supported by the evidence of record and by the law 
applicable thereto. The petition is, therefore, dismissed and the 
stay order of January 30, 1961, is vacated. The reparation 
awarded in the order of January 9, 1961, shall be paid within 
30 days from the date of this order. 


This order shall be published, and copies hereof shall be served 
upon the parties. 


(No. 7018) 


MICHAEL-SWANSON-BRADY OF MOORHEAD, INC. v. L. YUKON 
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AND SONS PRopUCE Co. PACA Docket No. 8067. Decided Feb- 
ruary 17, 1961. 


Acceptance—Liability 


Respondent accepted the shipment and is liable for the purchase price since 
it failed to establish a breach of the contract as to grade. 

Complainant and respondent, pro se. Mr. Frederick W. Woodley, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on February 26, 1960, 
and the formal complaint was filed on May 9, 1960. Complainant 
seeks an award of reparation in the amount of $797.45, which 
is alleged to be the purchase price of a carload of potatoes sold 
to respondent during January 1960. 


A copy of the report of investigation made by the Depart- 
ment was served upon complainant on June 6, 1960. A copy of 
the report of investigation and a copy of the complaint were 
served upon respondent on the same date. 


Respondent filed an answer on July 22, 1960, denying that it 
purchased the potatoes from complainant or that it is liable to 
complainant in any amount. Respondent alleges that it pur- 
chased the potatoes from Michael-Swanson-Brady Produce Co., 
of Kansas City, Missouri; that it inspected the potatoes on 
arrival and notified the seller of spotted bags; that during un- 
loading respondent ‘‘ran into considerable poor quality, decay 
and spotted bags”; and that respondent sent the seller a check 
for the purchase price, less a deduction of 35 cents per bag, or 
$645.45, but it was returned. Respondent claims a loss of 42 
bags in reconditioning, plus $120 for labor cost. 


Complainant filed an amended complaint on August 29, 1960. 
Respondent filed an amended answer on October 11, 1960. 
Neither party requested an oral hearing and the shortened 


‘method of procedure was followed pursuant to section 47.20 of 


the rules of practice (7 CFR 47.20). Complainant adopted its 
complaint, as amended, as its opening statement and respond- 
ent adopted its answer as its answering statement. 
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FINDINGS OF FACT 


1. Complainant, Michael-Swanson-Brady of Moorhead, Inc., 
is a corporation whose address is Post Office Box 485, Moor- 
head, Minnesota. 


2. Respondent, L. Yukon and Sons Produce Co., is a corpo- 
ration whose address is 405-407 Walnut Street, Kansas City, 
Missouri, At the time of the transaction involved herein, re- 
spondent was licensed under the act. 





8. On or about January 2, 1960, in the course of interstate 
commerce, complainant sold to respondent one carload of 
washed round red potatoes, U.S. No. 1, Size A, 2 inch minimum, 
consisting of 400 100-pound sacks, at $2.80 per sack delivered 
Kansas City, Missouri, or a total price of $1,120. Michael- 
Swanson-Brady Produce Co., of Kansas City, Missouri, acted as 
agent for complainant in the transaction and sent respondent 
an invoice dated January 4, 1960, for the purchase price less 
freight charges of $322.55, or a balance of $797.45. 


4. On or about January 2, 1960, complainant shipped 400 
100-pound sacks of washed round red potatoes in car PFE 
55218 from Nielsville, Minnesota, to respondent in Kansas 
City, Missouri. On January 2, 1960, prior to shipment, the pota- 
toes were federally inspected and certified to be U.S. No. 1, 
Size A, 2 inch minimum, with no soft rot. 


5. Car PFE 55218 arrived at Kansas City, Missouri, at 8:30 
a.m., January 5. Respondent inspected the potatoes on January 
6 and complained to Michael-Swanson-Brady Produce Co. of 
air checks and bruises. Respondent ordered the railroad to move 
the car to its warehouse track at 2:50 a.m., January 7. Respond- 
ent unloaded the potatoes into its warehouse on January 8, 1960. 


6. At respondent’s request, a federal inspection was made of 
a quantity of potatoes at its warehouse at 11:40 a.m., Jan- 
uary 12, 1960. The certificate states that, according to the 
applicant, the lot inspected contained 325 sacks of potatoes 
unloaded from car PFE 55218. The certificate reads in part as 
follows: 


“Quality: Mature, clean, fairly well to well shaped. 
Grade defects average 4%, mostly shatter 
bruises, 
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“Condition: Generally firm. From 2 to 10%, average 
6% damage including 4% serious damage 
by dry type Fusarium Tuber Rot. No soft 
rot. 

“Grade: Meets quality requirements but fails to 
grade U.S. No. 1, Size A, 2 inch minimum 
only account condition.” 


7. On or about February 2, 1960, respondent sent to Michael- 
Swanson-Brady Produce Co. a check for $645.45, representing 
the purchase price of $1,120, less freight charges paid by re- 
spondent of $322.55, federal inspection of $12, and a deduction 
of 35 cents per sack on 400 sacks, or $140. Complainant refused 
to accept the check as payment in full and it was returned to 
respondent on February 9. Respondent has not paid to com- 
plainant the purchase price of the potatoes or any part thereof. 


8. The formal complaint was filed on May 9, 1960, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Complainant alleges that it sold the carload of potatoes in- 
volved herein to respondent through a broker, Michael-Swan- 
son-Brady Produce Co. of Kansas City, Missouri. Respondent 
denies purchasing the load from complainant and alleges that 
its dealings were all with Michael-Swanson-Brady Produce Co. 
and that there was no disclosure by that company that it was 
acting on behalf of complainant. Respondent moves for dis- 
missal of the complaint, apparently on the ground that com- 
plainant is not a proper party complainant. 


The evidence submitted by complainant shows that it was the 
principal and seller in the transaction, and that Michael-Swan- 
son-Brady Produce Co. was its broker or agent. There is a 
dispute as to whether respondent was advised by the broker 
or otherwise knew that complainant was the seller, but such 
disclosure or knowledge concerning complainant’s capacity is 
not material to complainant’s right to bring this action since 
it was in fact the seller. It is well established that a principal 
may sue upon a contract entered into by his agent with or with- 
out disclosing such agency. Alex-San Vegetable Company v. 
Sunny Valley Pkg. Co., 15 A.D. 847, Gillarde Sons Co. v. Okun, 
13 A.D. 425. In any event, the issue is rendered moot by the 
fact that complainant filed an amended complaint which in- 
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cluded an assignment to complainant by Michael-Swanson-Brady 
Produce Co. of all rights and interests arising out of the trans- 
action. It is concluded that complainant is a proper party com- 
plainant in this proceeding. 


There is no question that, following arrival of the shipment 
at Kansas City, respondent ordered the carrier to shift the car 
to its warehouse and respondent unloaded the potatoes. Such 
action on respondent’s part constituted an acceptance of the 
potatoes and, thereby, respondent became liable for the pur- 
chase price, subject to its right to claim damages resulting 
from breach of warranty, if any, on the part of complainant. 
Howard P. Dunlap v. Israel Klein, 17 A.D. 992. 


The principal contention of respondent appears to be that 
the potatoes were not U.S. No. 1 grade at the time of arrival at 
Kansas City as specified in the contract. In a sale of produce 
on a delivered basis, the produce must be of the grade specified 
in the contract at the time of arrival at the destination agreed 
upon. A. G. Shore Co. v. Conner Bros., 18 A.D. 1269. The 
United States Standards for potatoes (7 CFR 51.1541 e¢ seq.) 
provides with respect to the U.S. No. 1 grade a total tolerance 
for defects of 11 percent, by weight, in any lot, including not 
more than 6 percent for external defects and 5 percent for 
internal defects. The tolerances for external and internal de- 
fects are further limited to not more than 3 percent for pota- 
toes affected by southern bacterial wilt, ring rot and late blight, 
and including not more than 1 percent for frozen potatoes or 
those affected by soft rot or wet breakdown. As shown in Find- 
ing of Fact No. 4, the potatoes here were federally inspected on 
the day of shipment, January 2, 1960, and were certified to be 
U.S. No. 1 grade, with no soft rot. The potatoes were not fed- 
erally inspected at the time of arrival, 8:30 am., January 5. 
The federal inspection made on January 12, 1960, of approxi- 
mately 325 sacks shows, as stated in Finding of Fact No. 6, 
that the potatoes then failed to grade U.S. No. 1. Although the 
certificate does not specifically so state, the failure to grade 
arose from the fact that the total external defects were 10 
percent (average grade defects of 4% and average condition 
defects of 6%), or 4% in excess of the permissible tolerance. 


Respondent relies upon the inspection certificate of January 
12, 1960, to establish that the potatoes were not U.S. No. 1 
at the time of arrival. As pointed out by complainant, how- 
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ever, the value of this certificate is lessened by the fact that 
it was made six days after arrival and further by the fact 
that the certificate covers only part of the load, 325 sacks. 
In this connection, USDA Miscellaneous Publication No. 96, 
Market Diseases of Potatoes, indicates that dry type Fusarium 
Tuber Rot could have developed under certain conditions after 
arrival of the potatoes at Kansas City. Furthermore, respondent 
has not shown the percentage of defects which it found after 
unloading the potatoes and has made only general statements 
such as that the potatoes were of poor quality, that some bags 
were spotted, that 75 bags which were repacked into 10-pound 
bags were delivered to a customer and returned at some un- 
disclosed date, and that 42 bags were subsequently lost in re- 
conditioning. On the other hand, Chester C. Michael, an officer 
or employee of Michael-Swanson-Brady Produce Co., states that 
this company’s inspector, Paul Sirchia, inspected the car on 
January 6 and reported the potatoes to be strictly U.S. No. 1. 
Michael states further that he and Sirchia went to respondent’s 
warehouse on January 8 and their inspection revealed no spotted 
bags or dry rot. On the basis of the evidence, it is concluded 
that respondent has failed to establish that the potatoes were 
not U.S. No. 1 grade on arrival. Accordingly, respondent’s failure 
to pay to complainant the purchase price of the potatoes is in 
violation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $797.45, with interest. 


ORDER 


Within 30 days from the date hereof, respondent shall pay 
to complainant, as reparation, the sum of $797.45, with interest 
thereon at the rate of 5 percent per annum from February 1, 
1960, until paid. 

The facts and circumstances shall be published. 


Copies hereof shall be served upon the parties. 


(No. 7019) 


THE AUSTER COMPANY, INC. v. NASH-DE CAMP COMPANY. PACA 
Docket No. 7795. Decided February 21, 1961. 
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Petition for Reconsideration—Dismissal 


The evidence and the law support our decision of November 2, 1960, and re- 
spondent’s petition for reconsideration is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq), an 
order was issued on November 2, 1960, awarding reparation to 
complainant in the amount of $374.35 with interest. This order 
was served upon respondent on November 7, 1960. A petition 
for reconsideration was filed by respondent on November 15, 
1960, which was within the time allowed for such filing. A 
copy of the petition was served upon complainant, which filed 
an answer on December 29, 1960. 


Respondent contends that (1) complainant’s damages should 
have been found to be nominal rather than for the amount of 
$374.35; (2) Finding of Fact 12 that respondent took no action 
to divert the car of nectarines to complainant or complainant’s 
customer and did not attempt to furnish complainant with 
another car of nectarines at the contract price is in error; (3) 
the conclusions that there was no evidence that the carrier failed 
to accomplish diversion where such diversion could be accom- 
plished and that respondent is the proper party to file any com- 
plaint that might be filed with the carrier are erroneous; and 
that (4) a finding should have been made that there were many 
cars of nectarines rolling and unsold and that complainant failed 
to mitigate its damages by purchasing another car of nectarines 
and is therefore barred from recovery. 


There is no merit to respondent’s contentions. They are sub- 
stantially the same as those that respondent made in its brief 
at the conclusion of the hearing. In the recent case of McDonnell 
& Blankfard v. I. Kallish & Sons, 17 A.D. 201, at page 205, we 
stated: “In previous decisions under the act the lowest jobbing 
prices quoted in the Federal Market News Service Reports have 
been accepted as representing carload market value.” See also 
Frank Kenworthy Co. v. Coffman Bros., 17 A.D. 484, 491; 


Ligon Produce Company v. Spinale Brothers, 13 A.D. 515, 517, 
518. 


At the hearing the Fruit Auction Reports covering sales of 
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nectarines at Chicago for the dates of August 6, 7 and 8 were 
received in evidence without objection by the respondent. The 
uncontradicted testimony was that they truly and correctly re- 
flect the sales made through the Fruit Auction Sales Co. at 
Chicago on those dates. Under the circumstances, the prices 
quoted therein should be controlling as to the market value 
of LeGrande nectarines at Chicago on those dates. If such prices 
do not accurately reflect carlot prices, the burden was on re- 
spondent to show the extent of the variance. This it did not do. 


The evidence of record shows that when respondent attempted 
to divert the car of nectarines to complainant, it was informed 
by the railroad agent that the car had already been pulled from 
the team track. The railroad agent received no request from 
respondent that the car be brought back and delivered to com- 
plainant, although he testified that this could have been accom- 
plished. All of this time complainant was unaware that the 
car of nectarines was en route to Boston and had no knowledge 
of this until August 8, when it was notified by the railroad 
that its diversion to Linden, New Jersey, could not be accom- 
plished. Although complainant notified respondent’s agent at 
Chicago that it had sold the car and was holding the responsi- 
ble party liable for any damages that it might suffer, respond- 
ent made no effort to divert the car to complainant’s customer 
at Linden, New Jersey, or to furnish it with another car of 
nectarines. At all times the car was in control of the respond- 
ent and it only could accomplish a diversion. These facts are 
amply supported by evidence in the hearing record. 


In view of all of the foregoing, we can find no basis for the 
contention of respondent that the error was the railroad’s and 
that complainant’s recourse was against the railroad rather than 
against respondent. The fact that complainant did file a claim 
with the railroad in an effort to settle the matter is immaterial 
and does not support respondent’s contention. We confirm our 
conclusion that if there was liability on the part of the railroad 
in this matter, that liability was to the respondent not to the 
complainant. 

Respondent’s contention that complainant was required to pur- 
chase another car of nectarines to establish its damages is not 
supported by prior decisions. In a recent case on this point we 
stated: “Although complainant alleges, but fails to prove, a 
replacement purchase with respect to the tenth carload called 
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for under the terms of the contract, this does not negate com- 
plainant’s right to collect such damages as he may be able to 
prove resulting from the failure of respondent to ship such 
carload. The measure of damages in this circumstance has al- 
ready been stated as being the difference between the contract 
price and the market price at the time and place for delivery 
specified in the contract.” Frank Kenworthy Co. v. Coffman 
Bros., 17 A.D. 484, 496. 

All of the points raised in respondent’s petition for recon- 
sideration have been carefully considered. It is our conclusion 
that the evidence and the law support our decision of November 
2, 1960. Accordingly, the petition for reconsideration is dismissed 
and the order of November 2, 1960, is reinstated. The repara- 
tion awarded in the order of November 2, 1960, shall be paid 
within 30 days from the date of this order. 


Copies of this order shall be served upon the parties. 


(No. 7020) 


LUCIEN PELLETIER v. HYBEL’S PRODUCE COMPANY, INC. PACA 
Docket No. 7786. Decided February 21, 1961. 


New Agreement—Dismissal 


The evidence shows that complainant’s agent made a new agreement with 
respondent to deliver this shipment at another destination and that the 
agent failed to deliver as contemplated in the new agreement. The 
complaint is dismissed. 


Mr. L. H. Cyr, of Grand Falls, New Brunswick, Canada, for complainant. 
Mr. Russell V. Carlton, of Kalamazoo, Michigan, for respondent. Mr. 
Gilbert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A formal complaint was filed on July 24, 1959, in which 
it is alleged that complainant sold to respondent one carload of 
Canada No. 1 New Brunswick potatoes in ten-pound sacks for 
a net price of $1,872.30; that potatoes of the specified kind and 
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quality were tendered to respondent at Windsor, Ontario, in 
compliance with the contract of sale; but that respondent re- 
jected the shipment. It is alleged, further, that respondent 
failed to have the carload inspected within 24 hours after ar- 
rival and did not give complainant written notice that the ship- 
ment was rejected until 11 days after its arrival at destination. 
Complainant alleges that it was compelled to find another pur- 
chaser for the potatoes and that nothing was recovered in the 
resale. Complainant makes demand for the full contract price 
of $1,872.30. 

A copy of the complaint and a copy of the report of investiga- 
tion prepared by the Department were served on respondent on 
October 21, 1959. A copy of the report of investigation was 
served on complainant on October 26, 1959. Respondent’s answer 
was filed on November 4, 1959. 


Respondent denies the allegations in the complaint and, as 
an affirmative defense, states that the shipment was rejected 
for export in the presence of the shipper’s agent at Windsor, 
Ontario, and that the responsibility for the further handling 
of the potatoes was assumed by the shipper’s agent thereby 
relieving respondent of any obligation in the transaction. 


An oral hearing was held at Kalamazoo, Michigan, on June 
30, 1960. Respondent was represented at the hearing by counsel. 
The deposition of Lucien Pelletier was received in evidence for 
complainant. Harold Hybels, Mike Valhora, and Hugh Boss 
testified for respondent. Briefs were filed by both parties. 


FINDINGS OF FACT 


1. Complainant is an individual, Lucien Pelletier, whose 
post office address is R.R. No. 4, Grand Falls, New Brunswick, 
Canada. 


2. Respondent, Hybels’ Produce Company, Inc., is a corpo- 
ration whose address is 257 South Pitcher Street, Kalamazoo, 
Michigan. At the time of the transaction involved in this case, 
respondent was licensed under the act. 


3. On or about April 8, 1958, contemplating shipment in 
foreign commerce, respondent contracted to purchase from 
complainant one carload of Canadian No. 1 New Brunswick 
potatoes packed in ten-pound paper sacks at 45 cents per sack 
delivered at Windsor, Ontario. The total contract price was 
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$2,250, less $377.70 for freight, or the net sum of $1,872. 30. 
Respondent ordered these potatoes from complainant’s broker, 
F. W. Ward & Sons, Ltd., of Toronto, Ontario. Both respondent 
and the broker understood and agreed that the potatoes were 
purchased for export to the United States. 


4. On or about April 15, 1958, the shipment of potatoes 
contained in car ART 50352 arrived at Windsor, Ontario. On 
or about April 16, 1958, respondent’s agent, Mike Valhora, in 
the company of two official Canadian fruit and vegetable in- 
spectors, examined the potatoes and found mechanical injuries 
amounting to 12 percent, plus other grade defects. Mr. Valhora 
was informed by the inspectors that the potatoes were not 
eligible for export into the United States because of the exces- 
sive percentages of defects. Mr. Valhora reported these facts 
to respondent and to F. W. Ward & Sons on the same day. 


5. On or about April 17, 1958, Mr. Hugh Boss of respond- 
ent firm and Mr. David McKay of F. W. Ward & Sons went to 
Windsor, Ontario, and, in company of four official Canadian 
fruit and vegetable inspectors, reexamined the potatoes in car 
ART 50352. The inspectors reaffirmed their previous determina- 
tion that the potatoes were not eligible for export into the 
United States on account of excessive percentages of grade de- 
fects. 


6. On or about April 17, 1958, Mr. McKay agreed to take 
charge of the shipment and told respondent that he would at- 
tempt to get the carload across the border into the United 
States at another port of entry. Although respondent was willing 
and ready to accept the defective potatoes on this condition, com- 
plainant’s broker failed to obtain authorization for movement 
of the potatoes across the border. 


7. On or about April 26, 1958, in response to a telegraphic 
inquiry from complainant, respondent sent complainant the 
following telegram: 


“REFERENCE TELEGRAM WE BOUGHT POTA- 
TOES SUBJECT GRADE REQUIREMENTS FOR 
IMPORTING YOUR POTATOES FAILED TO MAKE 
GRADE THEREFORE WE ARE NOT RESPONSI- 
BLE IN ANY WAY.” 


8. On or about April 29, 1958, an official Canadian inspection 
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was made of the carload of potatoes. The condition and grade 
of the potatoes were certified as follows: 


“Condition—Less than 1% decay in evidence. 


“Grade Defects—Average 12% mechanical injury, 1% 
sunburn, 3% insect injury. 

“Certification—Potatoes fail to grade Canada No. 1 
account grade defects in excess of the permitted toler- 
ance.” 


9. On or about May 2, F. W. Ward & Sons turned the ship- 
ment over to Clifford Produce, Ltd., of Ruthven, Ontario, for 
sale on consignment. The potatoes were regraded and sold for 
the gross sum of $826. The expenses of sale plus freight and 
cartage amounted to $897.16, leaving a net loss of $71.16. Clif- 
ford Produce waived any claim for such loss and informed F. 
W. Ward & Sons that they considered the account as settled. 


10. Respondent has not paid any part of the purchase price 
of this shipment of potatoes. 


11. The informal complaint was filed on August 28, 1958, 
which was within 9 months after the accrual of the alleged 
cause of action. 


CONCLUSIONS 


There is no question that complainant failed to make good 
delivery on this contract. The contract called for Canadian No. 
1 potatoes to be shipped to Windsor, Ontario, on a delivered 
basis. The potatoes which complainant tendered for delivery at 
Windsor contained 12 percent mechanical injury, 1 percent 
sunburn and 3 percent insect injury, which defects were greatly 
in excess of tolerance for Canadian No. 1 potatoes. The potatoes 
not only failed to meet the grade requirements of the contract, 
but also were ineligible for export into the United States. 
Elgibility for export into the United States was a condition of 
the contract. 


Complainant bases its claim on the fact that respondent 
failed to notify complainant of the rejection of the potatoes in 
the manner and within the time allowed by the Canadian Fruit, 
Vegetable, and Honey Act, and that its failure to do so consti- 
tuted an acceptance under such act and renders respondent 
liable for the contract price. Complainant contends that the 








122 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 20 A.D. 118 


Canadian Act is applicable here because the entire transaction 
took place in Canada, Complainant asserts that the Canadian 
Act requires that the buyer, within 24 hours after receipt of 
notice of arrival, notify the seller of the rejection of a shipment 
by wire, or notify the seller’s local representative of the rejec- 
tion in writing, or order an official inspection of the produce; 
and that the buyer’s failure to take one of these actions within 
this period of time constitutes an acceptance of the shipment 
by the buyer. Similar provisions are contained in the regula- 
tions issued pursuant to the Perishable Agricultural Commodi- 
ties Act, except that the notice of rejection is not required to 
be by wire or in writing. 

We find it unnecessary to discuss which law is applicable or 
whether a notice of rejection was properly given, since we are 
of the opinion the complaint would have to be dismissed in any 
event for the following reasons. 


The record shows that respondent purchased more than 150 
carloads of Canadian potatoes from F. W. Ward & Sons, Ltd., 
in March and April 1958. Respondent ordered these potatoes 
in blocks of five or ten carloads. All shipments were to be de- 
livered at Windsor, Ontario, where respondent would load 
them into its own trucks for export into the United States. It 
was understood that only potatoes which were officially passed 
for export could be accepted. 


In the course of these shipments of potatoes, approximately 10 
of the cars which were tendered to respondent at Windsor failed 
to meet official export requirements. In each instance, Ward & 
Sons disposed of the defective potatoes elsewhere and respond- 
ent was relieved of any responsibility thereon. 


Ward & Sons obtained potatoes to fill respondent’s orders 
from various Canadian shippers. In some instances, a single 
carload would contain potatoes from several small shippers. 
Respondent had no direct contact or dealings with the shippers, 
but handled all phases of the contracts with Ward & Sons. We 
conclude that Ward & Sons had at least apparent authority 
from the shippers to represent them in the sale and disposition 
of their potatoes, including authority to modify contracts made 
or to take back and make other disposition of shipments which 
failed to meet contract requirements. 


The particular carload of potatoes involved in this case ar- 
rived at Windsor on April 15, 1958. Respondent’s local employee, 
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Mike Valhora, testified that he was not allowed to open the car 
for inspection except in the presence of the official Canadian 
fruit and vegetable inspectors. The inspectors opened the car 
on the following day and made a very thorough examination 
of the contents. They requested Valhora to remove bags of pota- 
toes from each tier at each end of the car as well) as bags 
from the middle of the car. They found 12 percent mechanical 
injury and other grade defects and told Valhora that the pota- 
toes were not eligible for export. Valhora immediately informed 
both Ward & Sons and respondent of this fact by telephone. On 
the following day, David McKay of Ward & Sons and Hugh Boss 
of respondent went to Windsor and examined the potatoes in the 
presence of four official inspectors. The results of this inspection 
were the same as the first inspection. Mr. Boss said he was will- 
ing to accept the potatoes in spite of their defective condition 
if Ward & Sons could get them across the border. Mr. McKay 
said to leave it to him and that he would try to get the car 
across the border at Detroit or at Port Huron. With this under- 
standing, respondent took no further action, other than to have 
trucks available at Detroit ready to pick up the potatoes. Mr. 
Boss called Mr. McKay several days later about the potatoes, 
and McKay said that he had not made arrangements to get 
them into Detroit as yet. 

It is apparent from the foregoing that Ward & Sons, as 
agent of complainant, made a new agreement with respondent 
to deliver this shipment at Detroit or at Port Huron, rather 
than at Windsor, Ontario. Respondent, on its part, was willing 
to accept the potatoes on the basis of this new agreement, 
even though they failed to meet the grade requirements of the 
original: contract. However, Ward & Sons failed to make de- 
livery of the potatoes at Detroit or Port Huron as contemplated 
in the new agreement. Accordingly, the complaint should be 
dismissed. 


ORDER 


The complaint is dismissed. 
Copies of this order shall be served on the parties. 


(No. 7021) 


R. G. JAMES v. CAL-MEX CORPORATION AND/OR A. W. BEEGEL. 
PACA Docket No. 8045. Decided February 27, 1961. 
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Petition for Reconsideration—Dismissal 


The order of December 15, 1960, is supported by the facts and the law 
applicable thereto. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), an order 
was issued on December 15, 1960, denying respondent A. W. 
Beegel’s motion to reopen the proceeding after default and 
ordering the respondents to pay the reparation awarded in the 
order of August 4, 1960, within 30 days from the date thereof. 
By telegram dated December 20, 1960, respondent A. W. Beegel 
(hereinafter referred to as Beegel) requested an extension of 
time within which to file a petition for reconsideration of the 
order of December 15, 1960. Pursuant to this request the order 
of December 15, 1960, was stayed on December 21, 1960, and 
respondent Beegel was granted additional time, to January 10, 
1961, within which to file his petition for reconsideration. The 
petition was filed by Beegel on January 11, 1961, and though it 
was filed one day later than the time allowed by the order of 
December 21, it is nevertheless considered as though it were 
timely filed. 


In his petition for reconsideration of the order of December 
15, 1960, as in his prior petition to reopen after default, Beegel 
asserts, as his principal reason why this proceeding should be 
reopened, that he was unfamiliar with the provisions of the 
Perishable Agricultural Commodities Act and with the pro- 
cedure employed by the Department in carrying it out. Beegel 
states in his petition that “The inadvertent acts of your peti- 
tioner . . . indicate a pattern of ignorance, rather than know]l- 


edgeability, as suggested in the said order of December 15, 
1960.” 


The order of December 15, 1960, denying Beegel’s motion to 
reopen after default was based principally upon our conclusion 
that the circumstances indicated that Beegel had sufficient 
knowledge of the act, and of the procedure employed in con- 
nection with the act, to realize the consequence of his failing 
to file an answer to the formal complaint, despite adequate op- 
portunity in which to do so. We have reviewed that order in 
the light of Beegel’s petition for reconsideration and find no 
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grounds for reversing our opinion. On the contrary, the records 
of the Department, of which we take official notice, serve to 
strengthen this conclusion. These records reveal that Beegel has 
been a party to at least 10 other proceedings brought under the 
act before the Department between November 1951 and Septem- 
ber 1959. In one of those proceedings, A. W. Beegel v. Peter 
Potenza and/or Bert A. Guerin and/or Stacy Rogers, 15 A.D. 
323, the record reveals that Beegel, as complainant, repre- 
sented himself before the Department and was awarded repara- 
tion by default against the respondents. In another case, C. S. 
Gifford & Sons v. A. W. Beegel, 15 A.D. 326, Beegel, as re- 
spondent, represented himself at an oral hearing, which resulted 
in an award of reparation against Beegel in favor of complain- 
ant. In still another case, Tifton Produce Company v. A. W. 
Beegel, 14 A.D. 963, in which the shortened procedure authorized 
under 7 CFR 47.20 was employed, Beegel again represented 
himself and conducted his own defense. To us it therefore ap- 
pears obvious that Beegel, in the course of these past proceed- 
ings, had excellent opportunities to become familiar with the 
act and with the procedure employed thereunder, both as a 
complainant and as a respondent, in cases where the issues 
were determined by default, shortened procedure, and oral hear- 
ing, and that his plea of ignorance on this score must accord- 
ingly be considered unsound. 


We have reviewed the order of December 15, 1960, and find 
no error therein. We are of the opinion and do so conclude that 
the ruling set forth in that order is supported by the facts and 
by the law applicable thereto and should be and hereby is sus- 
tained. Accordingly, the petition for reconsideration is denied 
and the stay order of December 21, 1960, is vacated. The repara- 
tion awarded in the order of August 4, 1960, shall be paid within 
30 days from the date of this order. 


This order shall be published and copies hereof shall be served 
upon the parties. 


(No. 7022) 


SINALOA VALLEY DISTRIBUTORS, INC. v. A. W. BEEGEL. PACA 
Docket No. 8035. Decided February 27, 1961. 
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Petition for Reconsideration—Dismissal 


The order of December 15, 1960, is supported by the facts and by the law 
applicable thereto. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued on December 15, 1960, denying respondent’s 
motion to reopen the proceeding after default and ordering 
respondent to pay the reparation awarded in the order of 
August 4, 1960, within 30 days from the date thereof. By tele- 
gram dated December 20, 1960, respondent requested an ex- 
tension of time within which to file a petition for reconsidera- 
tion of the order of December 15, 1960. Pursuant to this request 
the order of December 15, 1960, was stayed on December 21, 
1960, and respondent was granted additional time, to January 
10, 1961, within which to file his petition for reconsideration. 
The petition was filed by respondent on January 11, 1961, and 
though it was filed one day later than the time allowed by the 
order of December 21, it is nevertheless considered as though it 
were timely filed. 


In his petition for reconsideration of the order of December 
15, 1960, as in his prior petition to reopen after default, Beegel 
asserts, as his principal reason why this proceeding should be 
reopened, that he was unfamiliar with the provisions of the 
Perishable Agricultural Commodities Act and with the procedure 
employed by the Department in carrying it out. 


The order of December 15, 1960, denying respondent’s mo- 
tion to reopen after default was based principally upon our con- 
clusion that the circumstances indicated that respondent had 
sufficient knowledge of the act, and of the procedure employed 
in connection with the act, to realize the consequence of his 
failing to file an answer to the formal complaint, despite ade- 
quate opportunity in which to do so. We have reviewed that 
order in the light of respondent’s petition for reconsideration 
and find no grounds for reversing our opinion. On the contrary, 
the records of the Department, of which we take official notice, 
serve to strengthen this conclusion. These records reveal that 
respondent has been a party to at least 10 other reparation pro- 
ceedings brought under the act before the Department between 
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November 1951 and September 1959. In one of these proceed- 
ings, A. W. Beegel v. Peter Potenza and/or Bert A. Guerin and/ 
or Stacy Rogers, 15 A.D. 328, the record reveals that Beegel, 
as complainant, represented himself before the Department and 
was awarded reparation by default against the respondents. In 
another case, C. S. Gifford & Sons v. A. W. Beegel, 15 A.D. 
326, Beegel, as respondent, conducted his own defense in an 
oral hearing before the Department. In still another case, 
Tifton Produce Company v. A. W. Beegel, 14 A.D. 963, Beegel 
represented himself and conducted his own defense under the 
shortened method of procedure authorized in section 47.20 of 
the rules of practice (7 CFR 47.20). To us, it therefore appears 
obvious that respondent, in the course of these past proceed- 
ings, had excellent opportunities to become familiar with the 
act and with the procedure employed thereunder, both as a 
complainant and as a respondent, in cases where the issues were 
determined by default, shortened procedure, and oral hearing, 
and that respondent’s plea of lack of knowledge on this score 
must accordingly be considered unsound. 


We have reviewed the order of December 15, 1960, and find 
no error therein. We are of the opinion and do so conclude that 
the ruling set forth in that order is supported by the facts and 
by the law applicable thereto, and should be and hereby is 
sustained. Accordingly, the petition for reconsideration is de- 
nied and the stay order of December 21, 1960, is vacated. The 
reparation awarded in the order of August 4, 1960, shall be 
paid within 30 days from the date of this order. 


This order shall be published and copies hereof shall be served 
upon the parties. 


(No. 7023) 


WESCO FoopDS COMPANY v. PACK RITE Foop Co. PACA Docket 
No. 8015. Decided February 27, 1961. 


Failure to Make Delivery—Damages 


Respondent is ordered to pay to complainant the amount claimed as dam- 
ages for respondent’s failure to deliver the truckload of potatoes to 
complainant. 
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Mr. LeRoy W. Gudgeon, of Chicago, Illinois, for complainant. Respondent 
pro se. Mr. Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on January 7, 1960, 
and the formal complaint was filed on January 26, 1960. Com- 
plainant seeks an award of reparation in the amount of $432, 
which is alleged to be the loss sustained from respondent’s 
failure to deliver a truckload of potatoes purchased from re- 
spondent on or about March 31, 1959. 


A copy of the report of investigation prepared by the De- 
partment was served upon complainant on April 11, 1960. A copy 
of the formal complaint and a copy of the report of investiga- 
tion were served upon respondent on April 26, 1960. 


Respondent filed an answer on May 31, 1960, admitting that 
it sold potatoes to complainant. Respondent alleges that it 
shipped potatoes meeting contract requirements to complainant 
but complainant rejected the shipment without getting a fed- 
eral inspection to justify such rejection. Respondent denies any 
liability to complainant. 


Since the amount claimed did not exceed $500, the shortened 
method of procedure was followed pursuant to section 47.20 
of the rules of practice. Under this procedure, complainant re- 
quested that its verified complaint and exhibits be considered 
as its opening statement. Respondent did not file an answering 
statement. 


FINDINGS OF FACT 


1. Complainant, Wesco Foods Company, is a corporation 
whose address is 35 East 7th Street, Cincinnati, Ohio. 


2. Respondent is a partnership composed of Frank S. Sikora 
and Charles A. Cofer, doing business as Pack Rite Food Co., 
whose address is Post Office Box 86, Antigo, Wisconsin. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 


3. On or about March 31, 1959, in the course of interstate 
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commerce, complainant contracted to purchase from respondent 
four truckloads of U.S. No. 1, Size A, washed red potatoes, 
sprout free, in 25-pound vent-vu bags, at the agreed price of 
55 cents per bag, delivered St. Louis, Missouri. The total quantity 
was to be approximately 5,000 bags, the trucks were to be 
shipped to The Kroger Co. in St. Louis, and they were to ar- 
rive in St. Louis, one on April 4, one on April 5, and two on 
April 8, 1959. 


4, On April 4, 1959, respondent shipped 1,504 bags of pota- 
toes from Antigo, Wisconsin, to The Kroger Co., St. Louis. 
Upon inspection it was found that the potatoes in 680 bags were 
larger than Size A. Complainant accepted and paid for 824 
bags and respondent authorized rejection of the other bags. 


5. On April 4, respondent advised complainant that, due to 
restricted roads and sprouting in the potatoes, it was unable to 
ship the remaining three loads so as to arrive on the dates speci- 
fied and that it would ship as soon as conditions warranted. 

6. On or about April 7, 1959, respondent shipped from 
Antigo, Wisconsin, a truckload of potatoes, consisting of 1,309 
bags, which arrived at St. Louis on April 8, 1959. Complainant 
paid respondent for this load. 


7. On April 8, respondent advised complainant, by telephone, 
that the third load was en route to St. Louis and that the fourth 
load for shipment had failed to meet the requirements of U.S. 
No. 1 and respondent would try to get a replacement. Complain- 
ant replied that it would obtain a replacement unless respondent 
advised by the afternoon of April 9 that a replacement had 
been shipped to arrive on April 10. 


8. The third load arrived at St. Louis on April 9, 1959. The 
load was inspected by The Kroger Co. and was found not to 
grade U.S. No. 1 because of an average of 22 percent sprouts 
and 13 percent grade defects. Respondent was notified of the 
condition of the potatoes and it advised complainant that it 
would dispose of the potatoes elsewhere. 


9. Respondent failed to deliver the fourth load of potatoes. 
To replace this load, complainant purchased 900 25-pound vent- 
vu bags of washed red potatoes, U.S. No. 1, Size A, from 
Dakota Chief Sales Co., Franklin Park, Illinois, at $1.03 per 
bag delivered St. Louis, or a total price of $927. This was $432 
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more than the 900 bags would have cost under the contract be- 
tween complainant and respondent. Although complainant has 
made demand on respondent for the loss of $432, no part of 
this amount has been paid. 


10. The informal complaint was filed on January 7, 1960, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Complainant alleged in its formal complaint that respondent 
delivered three truckloads of potatoes under their contract but 
failed to deliver the fourth truckload. Complainant seeks to 
recover damages for the failure to deliver this load. Respondent 
alleged in its answer that a fourth load of acceptable potatoes 
was delivered under the contract but it was rejected without 
justification. Respondent further alleged that complainant failed 
to have an immediate federal inspection made of this load to 
justify the rejection. 

The evidence submitted by complainant shows that only three 
truckloads of potatoes were delivered by respondent. The third 
load was inspected by an inspector of The Kroger Co. and his 
inspection report dated April 9, 1959, reads in part as follows: 


“... . All samples show sprouts 1” and longer ranging 
from 16% to 32%—average 22%. Grade defects con- 
sisting of cracks and flabby average 13%. No soft rot. 
Rejected due to grade defects over and above tolerance.” 


Paul Terry, an employee of The Kroger Co., states that he 
was advised that respondent was going to dispose of the re- 
jected load himself and The Kroger Co. need not obtain a Gov- 
ernment inspection. Richard L. Rick, an employee of complain- 
ant, states that on April 8, Charles Cofer advised by telephone 
that the third load was en route to St. Louis and that the fourth 
load had failed to grade and he would try to get another load 
to replace it. Rick states further that it was agreed that Cofer 
would have until early afternoon of April 9 to advise whether 
a fourth load would be shipped or complainant would get a 
replacement; that no communication was received from Cofer 
within the time specified; and that complainant then purchased 
a replacement. 


Respondent submitted no evidence in support of its answer. 
It is noted, however, that the truck license number of the load 
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referred to by respondent as the fourth one is the same as that 
referred to by complainant as the third load. On the basis of 
the evidence submitted by complainant, it is concluded that 
complainant’s rejection of the third load was with reasonable 
cause and that the failure of respondent to deliver the fourth 
load was a violation of section 2 of the act. 

The proper measure of damages for a failure to deliver is 
the difference between the contract price and the market value 
of the produce at the time and place of delivery. Pearce-Young- 
Angel Co. v. Turlock Frozen Foods, Inc., 18 A.D. 43. In this 
connection, Rick stated that he purchased from Dakota Chief 
Sales Co. 900 25-pound vent-vu bags of U.S. No. 1, Size A, 
washed red potatoes at $1.03 per bag delivered St. Louis, to ar- 
rive on April 10. He further stated that the market went up 
between March 31 and April 9, 1959, due to short supplies, 
sprouting and other causes and that the price of $1.03 per bag 
delivered St. Louis was the fair, reasonable market price for 
such potatoes on April 10. The difference between the price paid 
of $1.03 per bag and the contract price of 55 cents per bag is 
48 cents per bag. Complainant’s loss on the 900 bags is $432. 
Reparation should be awarded in that amount, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $432, with interest thereon 
at the rate of 5 percent per annum from May 1, 1959, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


DISMISSAL—DEATH OF RESPONDENT 
(No. 7024) 


PACA Docket No. 8198. Dismissed February 24, 1961, by 
Thomas J. Flavin, Judicial Officer. 
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REPARATION AWARDED—ADMISSION OF LIABILITY 
(No. 7025) 


WOMACK BROS. PRODUCE v. JESS ABBY. PACA Docket No. 8254. 
Reparation of $291.95 with 5 percent interest from March 1, 
1960, awarded complainant against respondent in order issued 
February 13, 1961, by Thomas J. Flavin, Judicial Officer. 


REPARATION AWARDED—DEFAULT ORDER 
(No. 7026) 


THE PHILADELPHIA PRODUCE CREDIT & COLLECTION BUREAU v. 
KARNOFSKY & GRITZ. PACA Docket No. 8250. Reparation of 
$3,396.95 with 5 percent interest from June 1, 1960, awarded 
complainant against respondent in order issued February 3, 
1961, by Thomas J. Flavin, Judicial Officer. 


(No. 7027) 


GROWERS: MARKETING COMPANY v. JOHN SCHROEDER & SONS, 
INc. PACA Docket No. 8257. Reparation of $910 with 5 per- 
cent interest from August 1, 1960, awarded complainant 
against respondent in order issued February 138, 1961, by 
Thomas J. Flavin, Judicial Officer. 


(No. 7028) 


KARDONSKY PRODUCE CO. v. RELAN & FLETCHER. PACA Docket 
No. 8273. Reparation of $358.25 with 5 percent interest from 
July 1, 1960, awarded complainant against respondent in 
order issued February 13, 1961, by Thomas J. Flavin, Judicial 
Officer. 


(No. 7029) 


SINALOA VALLEY DISTRIBUTORS, INC. v. BRACKER VEGETABLE 
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SALES COMPANY. PACA Docket No. 8256. Reparation of 
$15,290.34 with 5 percent interest from May 1, 1960, awarded 
complainant against respondent in order issued February 13, 
1961, by Thomas J. Flavin, Judicial Officer. 


(No. 7030) 


Bup ANTLE, INC. v. DICK HARPER’S FRUIT AND PRODUCE. PACA 
Docket No. 8268. Reparation of $550.25 with 5 percent inter- 
est from August 1, 1960, awarded complainant against re- 
spondent in order issued February 14, 1961, by Thomas J. 


Flavin, Judicial Officer. 


(No. 7031) 


HELMS POTATO Co. v. Roy W. COLLINS. PACA Docket No. 8261. 
Reparation of $3,305.25 with 5 percent interest from March 1, 
1960, awarded complainant against respondent in order issued 
February 14, 1961, by Thomas J. Flavin, Judicial Officer. 


(No. 7032) 


J. SEGARI & COMPANY v. CENTRAL FRUIT & VEGETABLE, INC. 
PACA Docket No. 8262. Reparation of $287.50 with 5 per- 
cent interest from August 1, 1960, awarded complainant 
against respondent in order issued February 15, 1961, by 
Thomas J. Flavin, Judicial Officer. 


(No. 7033) 


WoMACK BROS. PRODUCE v. R. PATT BROKERAGE, INC. PACA 
Docket No. 8259. Reparation of $3,264.24 with 5 percent in- 
terest from August 1, 1960, awarded complainant against 
respondent in order issued February 15, 1961, by Thomas J. 
Flavin, Judicial Officer. 
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(No. 7034) 


COLORADO POTATO GROWER’S EXCHANGE v. MARSHALL MALOOF 
ProDUCE. PACA Docket No. 8258. Reparation of $1,280 with 
5 percent interest from November 1, 1960, awarded complain- 
ant against respondent in order issued February 24, 1961, by 
Thomas J. Flavin, Judicial Officer. 


(No. 7035) 


THOMAS E. MOORE v. BUD THOMPSON WHOLESALE PRODUCE. 
PACA Docket No. 8162. Reparation of $432 with 5 percent 
interest from October 1, 1959, awarded complainant against 
respondent in order issued February 27, 1961, by Thomas J. 
Flavin, Judicial Officer. 


(No. 7036) 


BUSHWICK COMMISSION Co., INC. v. GANTT’S PRODUCE COMPANY, 
Inc. PACA Docket No. 8281. Reparation of $1,020 with 5 
percent interest from April 1, 1960, awarded complainant 
against respondent in order issued February 28, 1961 by 
Thomas J. Flavin, Judicial Officer. 


(No. 7037) 


SAN JOAQUIN PRODUCE Co. v. MARVIN DALE CAMPBELL. PACA 
Docket No. 8276. Reparation of $1,293.75 with 5 percent in- 
terest from September 1, 1960, awarded complainant against 
respondent in order issued February 28, 1961, by Thomas J. 
Flavin, Judicial Officer. 
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COURT DECISIONS 


UNITED STATES OF AMERICA v. LEHIGH VALLEY COOPERATIVE 
FARMERS, INC. AND SUNCREST FARMS, INC.; LEHIGH VALLEY 
COOPERATIVE FARMERS, INC. v. EZRA TAFT BENSON, SECRE- 
TARY OF AGRICULTURE OF THE UNITED STATES OF AMERICA; 
and SUNCREST FARMS, INC. v. EZRA TAFT BENSON, SECRETARY 
OF AGRICULTURE OF THE UNITED STATES OF AMERICA. Decided 


February 20, 1961. 


UNITED STATES COURT OF APPEALS 
FOR THE THIRD CIRCUIT 


No. 13289 
No. 13290 
No. 13291 


Appeals from the United States District Court for 
the Eastern District of Pennsylvania 


Before MCLAUGHLIN, HASTIE AND FORMAN, Circuit Judges. 


OPINION OF THE COURT 
By MCLAUGHLIN, Circuit Judge. 


The prime issue presented by these appeals is whether cer- 
tain provisions of New York-New Jersey Milk Marketing Order, 
7 C.F.R. § 927.1 et seq., (hereinafter referred to as Order No. 
27), requiring all non-pool handlers of milk, to make a “com- 
pensatory payment” to the Producers Settlement Fund for all 
non-pool fluid milk distributed by them in the marketing area, 
7 C.F.R. § § 927.83, 927.84, contravenes the Agricultural Ad- 
justment Act of 1933, as amended by the Agricultural Market- 
ing Agreement Act of 1937, 7 U.S.C. § 601 et seq. 

Docket No. 13,289, is an enforcement action brought by the 
United States pursuant to § 8a (6) of the Act, 7 U.S.C. § 608a 
(6), to require Lehigh Valley Cooperative Farmers, Inc. and 
Suncrest Farms, Inc., to make the compensatory payments re- 
quired by the order. Dockets Nos. 13,290 and 13,291, are actions 
by the Lehigh Valley Cooperative Farmers, Inc., and Suncrest 
Farms, Inc., respectively to obtain judicial review of decisions 
of the Judicial Officer in the United States Department of Agri- 
culture pursuant to § 8c (15) of the act, 7 U.S.C. § 608¢ (15) 
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(B). The Judicial Officer held that the contested provisions for 
compensatory payment were valid. 


In the district court, all three actions were consolidated for 
trial.t In its opinion reported in 183 F.Supp. 80 (1960), that 
court, although finding the provisions for compensatory pay- 
ments supported by the record and “incidental to * * * and 
necessary to effectuate the other provisions of such order,” in- 
validated them under the authority of the majority holding in 
Kass v. Brannan (Judge Learned Hand dissenting), 196 F.2d 
791 (2 Cir. 1952).2 The court noted however: 


“Although we are not compelled to accept that Court’s 
decision under the concept of stare decisis as it applies 
to Federal Courts and although we might have reached 
a contrary result if initially called upon to interpret 
§ 608c (5), we do not feel justified in now rejecting 
the interpretation there placed upon § 608c (5) (A) 
and upon the earlier version of Order No. 27. That 
Court’s opinion is always entitled to great weight.” 


The primary policy of Congress in enacting the Federal 
Milk Control program and particularly Order No. 27, applicable 
in the case at bar,’ was “* * * to establish and maintain such 
orderly marketing conditions for agricultural commodities in in- 
terstate commerce as will establish, as the prices to farmers, 
parity prices * * *.” 7 U.S.C. § 602 (1) (1952). Regarding 
milk, the plight of the farmers (referred to as producers in the 
milk industry) was caused by the fierce competition to procure 
the most lucrative market for it. Since fluid milk brought the 
highest return to the producer and cream or milk product 
utilization was less rewarding, the rivalry was for that market. 
To alleviate the harsh effects of that struggle on producers, 
Congress enacted the governing law vesting the Secretary of 
Agriculture with broad regulatory powers. Pursuant to the 


1In Docket No. 13,289, pending final outcome of the cases, the district court ordered that 
the compensatory payments be paid into the registry of the court and enjoined Lehigh from 
further violating Order No. 27. 
2 Specifically the district court stated: 
“* * * in light of the Kass v. Brannan decision, supra, the Order as promulgated 
did not comply with Section 608c (5) (A) of the Agricultural Markekting Agree- 
ment Act, 7 U.S.C.A., in that the prices were not uniform as to all handlers and in 
particular as to these two plaintiff handlers. Therefore, that part of the Order re 
quiring compensatory payments to the Producers Settlement Fund by them must be 
stricken down.” 
*For a more dtailed discussion of the Order and the problems of the milk industry, see 
Nebbia v. New York, 291 U.S. 502 (1934); United States v. Rock-Royal Co-op., 307 U.S. 533 
(1938). 
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statutory authorization, the Secretary of Agriculture has promul- 
gated regional milk orders based on a system of milk pooling. 
Those orders, with their programs of classification and report- 
ing are geared to provide the producer in the specified market- 
ing area with a uniform price for all milk delivered by him for 
processing, irrespective of the particular use to which it is 


ultimately put. 

This is accomplished by the following method. Under Order 
No. 27 milk utilization is classified into three fundamental 
groups: Class I (fluid milk); Class II (cream); Class II 
(milk products, butter, cheese, etc. * * *). The Market Admin- 
istrator fixes a price for each class. He then determines from 
reports filed by the handlers the volume of milk used in each 
classification throughout the marketing area. From those fig- 
ures, the Administrator computes the value of all milk used in 
the Marketing Area by multiplying the market volume figure 
in each class by the class price. After adding the totals and 
making certain additions and/or subtractions not relevant here, 
he divides that figure by the aggregate volume of milk of all 
classifications used in the Marketing Area, to determine the 
uniform blend price which is paid to all producers, regardless 
of the utilization of their milk. Since each handler’s use of the 
milk received from producers would not average out to the 
uniform blend price, a Producers Settlement Fund was created. 
This fund is contributed to by those handlers whose total class 
utilization price of the milk exceeds the uniform blend price 
and is drawn upon by those handlers whose total class utilization 
price of the milk is less than the uniform blend price. Thus 
although the producer receives the uniform blend price regard- 
less of the utilization of his milk, the handler must account to 
all other handlers through the Producers Settlement Fund for 
the price of his actual use of the milk purchased by him. 


Lehigh and Suncrest are not fully regulated handlers, the 
largest part of their milk business being outside the marketing 
area. However, since a certain percentage of their outlets for 
milk (approximately 5%) are in the marketing area, they are 
subject to the compensatory payment provisions of Order No. 
27, 7 C.F.R. §§ 927.83, 927.84, which provide that where a non- 
pool handler distributes milk for Class I utilization in the 
marketing area, he must pay into the Producers Settlement 
Fund a compensatory payment measured by the difference be- 
tween the Class I and Class III price. 
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Lehigh and Suncrest attacked this provision and were sus- 
tained by the district court on the authority of Kass v. Brannan, 
supra. That case held that mandatory compensatory payments 
imposed upon non-pool handlers for fluid milk distributed in the 
marketing area were, “* * * inconsistent with the terms and 
conditions specified in section 8c (5) (A) * * *.” That section 
reads as follows: 

“Milk and its products; terms and conditions of orders. 


(5) In the case of milk and its products, orders 
issued pursuant to this section shall contain one or 
more of the following terms and conditions, and (ex- 
cept as provided in subsection (7) of this section) 
no others: 


(A) Classifying milk in accordance with the form 
in which or the purpose for which it is used, and fixing, 
or providing a method for fixing, minimum prices for 
each such use classification which all handlers shall 
pay, and the time when payments shall be made, for 
milk purchased from producers or associations of pro- 
ducers. Such prices shall be uniform as to all handlers, 
subject only to adjustments for (1) volume, market, 
and production differentials customarily applied by the 
handlers subject to such order, (2) the grade or quality 
of the milk purchased, and (3) the locations at which 
delivery of such milk, or any use classification thereof, 
is made to such handlers.” 


To reach its conclusion, the court in Kass compared the 
cost of the milk to pool handlers with that of non-pool handlers. 
It stated that although the cost to a pool handler is the class 
price, a non-pool handler’s cost is composed of two items, the 
amount it pays the seller and the amount of the compensatory 
payment. The court decided that since the payment is based 
on the difference between two class prices without taking into 
account the initial cost to the handler, the result is a disparity 
between the non-pool handler’s total cost and the pool handler’s 
total cost which violates the uniformity provision of Section 8c 
(5) (A) of the act. We cannot agree with the holding.‘ 


* We note that a recent case in the District Court of Connecticut, Knudsen Brothers Dairy, 
Inc. v. Benson, Civil No. 8145 (D.C.Conn. July 19, 1960), followed the mandate of its circuit 
as set forth in the Kass opinion. As it adds nothing to the conclusion in Kass it will not 
be discussed. 
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The Kass opinion assumes that the minimum class price pro- 
vision of Section 8c (5) (A) is designed to equalize the actual 
costs of milk to all handlers distributing milk in the marketing 
area. And Lehigh and Suncrest assert in their brief: 


“The result sought to be achieved by Congress in this 
section [8c (5) (A)] was that through the device of 
class prices all handlers’ costs for milk utilized in the 
marketing area should be uniform so that no one 
group of handlers could enjoy an unfair advantage or 
suffer an unfair disadvantage.” (Emphasis supplied). 


This interpretation misconceives the plain language of the sec- 
tion and suggests a policy not contemplated by Congress. 


Section 8c (5) (A) of the act makes no reference to equaliz- 
ing either fully regulated or partially regulated handlers’ costs. 
It provides solely for uniform minimum class prices for which 
the pool handlers must account to the Producers Settlement 
Fund. Nor does it take account of the initial cost of milk to 
handlers. As has been recognized by the Supreme Court, Section 
8c (5) (A) does not prevent the pool-handler from paying a 
premium to producers for milk over and above the uniform 
blend price. However, his accountability to the Producers Set- 
tlement Fund would still be measured by the use class prices 
fixed by the Market Administrator under Section 8c (5) (A). 
Stark v. Wickard, 321 U.S. 288, 303 (1944). These latter prices 
are based on the use value of the milk. Neither fully regulated 
nor partially regulated handlers’ initial costs are involved. 
Lawson Milk Company v. Benson, 187 F.Supp. 66, 73 (N.D.Ohio 
1960.) 

Moreover to imply the thought urged by Lehigh and Suncrest 
as the motivation behind Section 8c (5) (A) and thereby 
measure the compensatory pyament by using the Kass formula 
of equalized actual costs, would be repugnant to the express 
purpose set forth in the act itself, i., regional regulation to 
secure a stable market and parity prices for producers. To il- 
lustrate: If a non-pool handler’s initial cost was the Class I 
(fluid milk) price, he could, under the principle of the Kass 
case, distribute milk in the marketing area in any volume 
without accounting to the Producers Settlement Fund or making 
a compensatory payment. If his initial cost was greater than 
the Class I (fluid milk) price, the same result would occur. If 
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his initial cost was slightly less, his compensatory payment 
would be a token one. 


It is evident that in all three illustrations, employment of the 
Kass theory to measure compensatory payments would impair 
the integrity of the regional marketing scheme, since the com- 
pensatory payments would bear no relation to the loss of the 
Class I fluid milk utilization in the marketing area. In contra- 
distinction, the payments provided for in Order No. 27, com- 
plement the regional marketing idea. They are designed to 
compensate the pool for the loss of the Class I fluid milk 
utilization and they in turn protect the uniform blend price in 
the marketing area. We cannot, as urged by Lehigh and Sun- 
crest, reasonably impute to Congress a policy in one section of 
the act that would directly conflict with the comprehensive regu- 
latory undertaking of the complete act as conceived by Congress.° 


We are also convinced that, in the light of the structure and 
avowed purpose of the act, Section 8c (5) (A), has no applica- 
tion to non-pool handlers. Lehigh and Suncrest would have it 
that the act makes no distinction between pool and non-pool 
handlers and that therefore the provision of Section 8c (5) (A) 
which states: “Such price shall be uniform as to all handlers,” 
guarantees them a cost equal to that of pool handlers.* But there 
is not the slightest indication that Congress used the language 
of Section 8c (5) (A), with the thought of providing for 
equalized costs between pool and non-pool handlers and thereby 


* Examination of the Kass opinion on its own facts reveals that Kass was a handler 
who purchased cream and condensed milk from another handler. Pursuant to Section 
927.9(h) of Order No. 27, Kass was charged compensatory payments on the cream measured 
by the difference between the Class II-A and Class IV-A price and on the condensed milk 
measured by the difference between the Class II-B and Class IV-A price. Clearly Section 
8c (5) (A) has no application in such a situation. It only contemplates minimum class 
prices which handlers shall account to the pool for on milk purchased from producers. It 
makes no reference to situations where handlers purchase milk from other handlers. 
Even if it could be said that it was designed to limit the imposition of compensatory pay- 
ments at all, and we hold that it was not, it would be applicable solely to handler-producer 
transactions, and not to handler-handler transactions. Lawson Milk Company v. Benson, 187 
F.Supp. 66, 70-71 (N.D.Ohio 1960); see also, dissenting opinion of Judge Learned Hand in 
Kass v. Brannan, 196 F.2d at 799. 

°As a matter of statutory construction if we were to adopt the theory of Lehigh and Sun- 
crest and thereby include non-pool producers within the ambit of the term “producers” in 
Section 8c (5) (A), the provisions of the next section, 8c (5) (B), which requires payment 
of the uniform blend price to ‘producers’, would also be applicable to Lehigh and Suncrest. 
In effect, the Market Administrator would have the choice of either imposing full regulation 
on Lehigh and Suncrest or no regulation at all. So limiting the discretion of the Market 
Administrator is inconsistent with the tenor of the entire act and contrary to the accepted 
judicial interpretation of its terms. See, e.g., Queensboro Farms Products v. Wickard, 137 
F.2d 969, 977 (2 Cir. 1943); Bailey Farm Dairy Co. v. Anderson, 157 F.2d 87, 94-95 (8 Cir. 
1946). 
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stifling the effectiveness of the whole plan. “An elaborate en- 
actment like this, devised by those who know the needs of the 
industry and drafted by legislative specialists, is to be treated 
as an organism. Every part must be related to the scheme as a 
whole.’? This was acknowledged early in the history of the act 
by the Supreme Court when it held that agency cooperatives 
were subject to the act even though they did not technically 
purchase the milk of their producers. United States v. Rock 
Royal Co-op., 307 U.S. 5383 (1938). See also Bailey Farm Dairy 
Co. v. Anderson, 157 F.2d 87, 95 (8 Cir. 1946). 


The act does not attempt nation-wide regulation, but rather 
“* * * authorizes a marketing agreement and order to be issued 
for such production or marketing regions or areas as are prac- 
ticable.” United States v. Rock Royal Co-op., supra at 576. “The 
act recognizes that the factors which affect the problem vary in 
different production and marketing areas and that the ques- 
tion therefore is one that must be dealt with regionally on the 
basis of the particular conditions.” Bailey Farm Dairy Co. v. 
Anderson, supra at 90. This establishment of the act on a re- 
gional marketing basis necessitates differentiation between pool 
and non-pool handlers. The Secretary of Agriculture following 
the letter and spirit of the statute has implemented this con- 
cept. He has conducted hearings and investigations to determine 
the need in certain regions for Milk Marketing Orders, and 
where called for has promulgated them. The pool handlers under 
those Orders are subject to full regulation. They must report 
to the Market Administrator in the region, must pay the uni- 
form blend-price to producers and must account to the Pro- 
ducers Settlement Fund for their actual utilization of the Milk. 
The non-pool handlers are not subject to full regulation, are 
not required to pay the uniform blend price to their producers 
and do not have to account to the Producers Settlement Fund 
for their utilization of the Milk. Absent the compensatory pay- 
ments, they are unfettered as to price, market and amount of 
distribution.® 


The aim of Section 8c (5) (A) in this control pattern is 
certain. It provides the foundation upon which the Secretary of 
Agriculture charges the pool handlers in the marketing area 


* Frankfurther, J., in Stark v. Wickard, 321 U.S. 288, 311, 315 (1944) (dissenting opinion). 

* Although admittedly Lehigh Valley Cooperative Farmers, Inc., is subject to another 
milk order, as we view Section 8c (5) (A) that has no bearing on its position concerning 
sales in the Order No. 27 area, 
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with their actual utilization of the milk despite the fact that 
under Section 8c (5) (B), they pay the producer the uniform 
blend price. It in no way dictates equalized costs between pool 
handlers or between pool and non-pool handlers. This provi- 
sion, coupled with the Producers Settlement Fund provides part 
of the mechanism to achieve the ultimate goal of the Act, 
stabilizing the producers market on the regional level. Con- 
sonant with that salutary, carefully wrought design, its only 
valid construction is that its application is limited to all pool 
or fully regulated handlers for the regional marketing area to 
determine the accountability of those handlers to the pool. 

The final contentions of Lehigh and Suncrest are that the 
provisions for compensatory payments are not allowed by the 
Act and not supported by the record. As we have stated 
previously, the district court found the provisions “incidental 
to * * * and necessary to effectuate the other provisions of such 
order” under Section 8c (7) (D) of the Act and also found 
the provisions supported by the record. We agree with the dis- 
trict court’s conclusion. 183 F.Supp. at pp. 89, 90. See also Law- 
son Milk Company v. Benson, supra, at pp. 72, 73. 

The judgment of the district court will be reversed and the 
proceedings remanded to that court with instructions (1) to 
affirm the ruling and decision of the Judicial Officer in Lehigh 
Valley Cooperative Farmers, Inc. v. Benson, No. 13,290, and 
Suncrest Farms, Inc. v. Benson, No. 13,291; and (2) to issue an 
injunction as prayed for in the complaint in United States v. 
Lehigh Valley Cooperative Farmers, Inc., et al., No. 13,289 
to require the appellees to comply with the terms of §§ 927.29 (d) 
and 927.83 of the New York-New Jersey Milk Marketing Order 
for the payment of compensatory payments and to pay to the 
Market Administrator the money in the registry of the district 
court in this proceeding. 


IDEAL FARMS, INC. AND FRANKLIN LAKES DAIRY PRODUCERS, 
INC. v. EZRA TAFT BENSON, SECRETARY OF AGRICULTURE OF 
THE UNITED STATES OF AMERICA. Decided February 27, 1961. 
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9001 OPINION OF THE COURT 

1 to By FORMAN, Circuit Judge. 

This appeal attacks the validity of § 927.65 of Federal Mar- 
the keting Order No. 27 (Order 27),' issued by the Secretary of 
the Agriculture pursuant to the Agricultural Marketing Agreement 
ited Act of 1937, as amended (Act), 7 U.S.C.A. § 601 et seq. Order 
atal 27 regulates the handling of milk in the New York-New Jersey 
uch metropolitan area. 
und During 1956 and 1957 hearings were held by the Department 
dis- of Agriculture upon various proposals to amend Order 27. As 
aWw- a result of these hearings § 927.65 was promulgated to be effec- 

| tive August 1, 1957. At that time it provided in pertinent part: 
the “Sec. 927.65 Net pool obligation of handlers. The 
to handler’s net pool obligation shall be computed pur- 
igh sant to paragraphs (a) through (g) of this section: 
and Provided, That milk specified in paragraph (h) of 
“_ this section shall be eliminated from this computation 
‘ and such milk shall be deemed excluded by the phrase 
289 ‘milk received from producers’ as such phrase is used 
in this section .. .” 
(d) 
* * * 
der . . . 
the “(h) Milk specified in subparagraphs (1) 
ict through (3) of this paragraph shall be excluded from 
the computation of the handler’s net pool obligation 
pursuant to this section. 
“(1) Milk received from farms in Nassau and 
Suffolk Counties in New York, which farms are not 
RS, | approved for sale of milk in New York City, and milk 
OF received from farms in New York City. 
61. Teen 


* References to numbered sections of Order 27 are found in 7 C.F.R. as of 
August 1, 1957. 
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“(2) Milk received at a handler’s plant not in 
excess of an average of 800 pounds per day from such 
handler’s own farm in the event that no milk is re- 
ceived at such plant from other dairy farmers, but is 
received from*other plants. 

“(3) All milk received at a handler’s plant from 
such handler’s own farm in the event that no milk is 
received from any other source at such plant.” 

Appellant, Ideal Farms, Inc. (Ideal) leases and operates 19 
farms in Northern New Jersey. All of the milk from these 
farms is collected and shipped to a plant operated by Ideal in 
North Haledon, New Jersey. Appellant, in addition, buys milk 
from other plants. At the North Haledon plant some of the milk 
is bottled and sold as such, either on routes owned by Ideal or 
on routes owned by independent retailers. The remainder of 
the milk is manufactured into various forms: cheese, butter, 
ice cream and flavored drinks. 


Appellant, Franklin Lakes Dairy Producers, Inc., conducts 
an almost identical, though smaller, operation to that of Ideal 
except it supplements the milk it produces on its own farms 
with milk it buys from other dairy farmers. 


Appellants contended that in purporting to regulate a handler’s 
“own-produced” milk in § 927.65 of Order 27 the Secretary of 
Agriculture exceeded the authority conferred upon him by the 
act. They filed their petition embodying this contention and 
others with the Secretary and a hearing was held before a 
Hearing Examiner. He issued a report containing proposed 
findings and conclusions recommending the dismissal of the peti- 
tion. Exceptions were filed to the Examiner’s report and subse- 
quently a Judicial Officer of the Department of Agriculture 
acting for the Secretary pursuant to authority duly delegated 
to him heard arguments thereon and filed his opinion dismissing 
their petition. Jacob Tanis, 17 Agri. Dec. 1091 (1958). 


The decision of the Judicial Officer constituted the final agency 
decision and the appellants then filed their complaint against 
the Secretary of Agriculture in the United States District Court 
for the District of New Jersey to review his action. See 7 
U.S.C.A. § 608¢(15) (B). The appellants and the Secretary filed 
respective motions for summary judgment, arguments upon 
which were heard by Judge Wortendyke, who filed an opinion 
in which he found in favor of the Secretary, 181 F. Supp. 62 
(1960), and judgment was entered pursuant thereto. 
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It is from that judgment that this appeal is taken. Other 
issues were explored before the Agency and the District Court 
but only one question remains to be settled here, namely: Did 
the Secretary of Agriculture exceed the authority vested in him 
by the act in promulgating § 927.65 of Order 27, which pur- 
ports to make a handler accountable to the producer-settlement 
fund for milk which he produces on his own farms from his own 
herds. 


In support of their contention appellants point to the word 
“purchased” as it appears in §§ 8c(5) (A) and (C) of the act, 
7 U.S.C.A. §§ 608c(5) (A) and (C).? They argue that only milk 
“purchased” is subject to regulation and that the word “pur- 
chased” cannot be construed to cover milk which they obtain 
from their own farms. 


2 Subsections (A), (B) and (C) of § 608c(5) are pertinent to the discussion here and 
read as follows: 

“(5) In the case of milk and its products, orders issued pursuant to this sec- 
tion shall contain one or more of the following terms and conditions, and (ex- 
cept as provided in subsection (7) of this section) no others: 

“(A) Classifying milk in accordance with the form in which or the purpose for 
which it is used, and fixing, or providing a method of fixing, minimum prices for 
each such use classification which all handlers shall pay, and the time when pay- 
ments shall be made for milk purchased from producers or associations of producers. 
Such prices shall be uniform as to all handlers, subject only to adjustments for (1) 
volume, market, and production differentials customarily applied by the handlers 
subject to such order, (2) the grade or quality of the milk purchased, and (3) the 
locations at which delivery of such milk, or any use classification thereof, is made 
to such handlers. 

“(B) Providing: 

“(i) for the payment to all producers and associations of producers delivering 
milk to the same handler of uniform prices for all milk delivered by them: 
Provided, That, except in the case of orders covering milk products only, such 
provision is approved or favored by at least three-fourths of the producers who, 
during a representative period determined by the Secretary of Agriculture, have 
been engaged in the production for market of milk covered in such order or by 
producers who, during such representative period, have produced at least three- 
fourths of the volume of such milk produced for market during such period; the 
approval required hereunder shall be separate and apart from any other approval or 
disapproval provided for by this section; or 

“(ii) for the payment to all producers and associations of producers delivering 
milk to all handlers of uniform prices for all milk so delivered, irrespective of the uses 
made of such milk by the individual handler to whom it is delivered; subject, in 
either case, only to adjustments for (a) volume, market, and production differentials 
customarily applied by the handlers subject to such order, (b) the grade or quality 
of the milk delivered, (c) the locations at which delivery of such milk is made, and 
(d) a further adjustment, equitably to apportion the total value of the milk pur- 
chased by any handler, or by all handlers, among producers and association of pro- 
ducers, on the basis of their marketings of milk during a representative period of 
time. 

“(C) In order to accomplish the purposes set forth in paragraphs (A) and 
(B) of this subsection, providing a method for making adjustments in payments, as 
among handlers (including producers who are also handlers) to the end that the 
total sums paid by each handler shall equal the value of the milk purchased by him 
at the prices fixed in accordance with paragraph (A) of this section.” 
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Before discussing the legal question presented by this appeal, 
a brief reference to the operation of Order 27 may be useful. 
Milk is classified “in accordance with the form in which or the 
purpose for which it is used.” Minimum prices are set for each 
use classification. However, such minimum prices are not di- 
rectly paid to the producers since they are paid a uniform price 
irrespective of the uses made of such milk by the individual 
handler to whom it is delivered. The seeming incongruity is 
resolved by the operation of the producer-settlement fund. 


Each handler subject to the Order must report monthly to 
the Market Administrator as provided in § 927.50 of the Order. 
The report shows the total quantity of milk received by the 
handler from all producers, and the use to which the said milk 
was put by the handler. The handler then multiplies the amount 
of milk put to each class use by the class price and adds the 
resultant figures to arrive at a total figure, based upon amount 
and class price for each class, and known as the handler’s net 
pool obligation. The handler does not owe this money to the 
producers from whom he received the milk, but rather owes 
it proportionately to all producers in the entire milk marketing 
area. 

Upon receipt of all handlers’ reports, the Market Administra- 
tor adds up the total weight of milk handled in the marketing 
area for the month in question. He then adds up the total use 
value of the milk as shown on each handler’s report as the 
handler’s net pool obligation. He then divides the weight of the 
milk into its total use value and arrives at a uniform price. 
See § 927.54 of the Order. The uniform price is commonly re- 
ferred to as the “blend” price. 

Under § 927.70 of Order 27 each handler must then pay his 
producers the uniform price as provided in the act, 7 U.S.C.A. 
§ 608c(5) (B) (ii). Thus it can be seen that the handler owes 
to all producers as a class, the use value to which he puts milk 
received from producers, whereas the producer receives a uni- 
form price for his milk regardless of the use to which it is put. 
This is known as the “market wide pool” since the uniform 
price is based on the utilization of milk throughout the entire 


marketing area. 
Provision is made for the producer-settlement fund in § 927.75 


* See note 2, supra, for complete text. 
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of Order 27 wherein it is prescribed that, after the Market 
Administrator has determined the uniform price to be paid to 
all producers, he should calculate the amount of money that 
each handler owes to producers by multiplying the uniform price 
by the weight of the milk each handler has received. The re- 
sultant figure is compared with handler’s net pool obligation, 
to determine whether the handler pays into the producer- 
settlement fund or receives money from the producer-settlement 
fund. A handler whose net pool obligation is higher than the 
resultant figure pays the difference into the producer-settlement 
fund, whereas a handler whose net pool obligation is lower 
than the resultant figure receives the difference from the 
producer-settlement fund. This exchange of money among the 
handlers is to enable each handler to pay the uniform price to 
producers by making the handlers who put the bulk of their 
milk to a high use pay to the handlers who put the bulk of their 
milk to a low use. 


Thus the appellants in essence seek to be exempt from mak- 
ing any payments into the producer-settlement fund on their 
“own produced” milk should their utilization thereof otherwise 
require such. 


We now return to the legal issue presented. In its opinion 
the district court cited three cases as the basis for its conclu- 
sion that the regulation of “own-produced” milk by a handler 
is authorized by the act. They are United States v. Rock Royal 
Co-operative, 307 U.S. 533 (1939, Elm Spring Farm v. United 


*This (Rock Royal) is the leading case construing the section of the Act here involved. 
One of the four cooperatives concerned acted as a marketing agent for Its members. It 
alleged that because it was merely the agent of its principals—the farmers—it could not be 
held to purchase the milk from them. In ruling on this contention the court said: 

“. , . It is urged that cooperatives which merely act as agents for their members 
are not included in handlers purchasing from producers. This ‘is said to be defi- 
nitely shown by the provisions of § 8c(5)(F) providing that nothing contained in 
the subsecton shall be construed to prevent a Capper-Volstead cooperative from 
making distribution to its ‘producers in accordance with the contract.’ The Order 
defines a handler as including a cooperative association ‘with respect to any milk 
received from producers at any plant operated by such association or with respect to 
any milk which it causes to be delivered’ to other handlers. Under the provisions of 
the Order, Article VII, § § 8 and 9, cooperative handlers as other handlers 
equalize their purchases by payment into the producer settlement fund, even 
though they are not required to pay the uniform price to their producers by reason 
of the exception of Article VII, § 1 and the provisions of § 8c(5)(F), as explained 
at page 561. 

“Cooperative contracts are of two general types, sale and agency. The Central 
New York Cooperative operates under the agency type. 

“It is obvious that the use of the word “purchased” in the act, § 8c(5) (A) and (C), 
would not exclude the ‘sale’ type of cooperative. When § 8c(5)(F) was drawn how- 
ever, it was made to apply to both the ‘sale’ and ‘agency’ type without distinction. 
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States, 127 F.2d 920 (1 Cir. 1942)°5 and Shawangunk Coopera- 
tive Dairies v. Jones, 153 F.2d 700 (2 Cir. 1946).*° In each of 
these cases the word “purchased” was interpreted to mean 





This would indicate there had been no intention to distinguish between the two 
types by (A) and (C). The section which authorizes all orders, § 8c(1), makes 
no distinction. The orders are to be applicable to ‘processors, associations of pro- 
ducers, and others engaged in the handling’ of commodities. The reports on the 
bill show no effort to differentiate. Neither do the debates in Congress. The statu- 
tory provisions for equalization of the burdens of surplus would be rendered nuga- 
tory by the exception of ‘agency’ cooperatives. The administrative construction has 
been to include such organizations as handlers. With this we agree. As here used the 
word ‘purchased’ means ‘acquired for marketing’. Subsection (A) cannot be con- 
strued as freeing agents, cooperative or proprietary, from the requirement to account 
at the minimum prices for milk handled.”’ 307 U.S. at pp. 579-80. 

The appellants in seeking to distinguish this case from Rock Royal argue that “the 
Court based its opinion that the Cooperative must pay into the Producers Settlement Fund 
upon the fact that the Cooperative did not have its own farms.” 

The fact is that Order 27 as then in effect exempted “milk received from the handler’s 
own farm.” U.S. v. Rock Royal Co-op., supra, at page 551, note 14. The Court did not say, 
as appellants intimate, that the Act would not permit such regulation. 

5Here (Elm Springs) a cooperative organized by officers and stockholders of a pre- 
existing corporation, engaged in handling milk, took over the business of that corporation. 
It then took title to cattle from farmers giving in return mortgages and stock. The 
cattle did not change possession and there was little change in the farmers’ status. The 
court held the cooperative not to be a producer and thus not exempt from the order then in 
effect. In discussing the construction of the word ‘‘purchased’”’ it was said: 

“Appellant Cooperative relies upon a narrow reading of § § 8c(5) (A) (E) 
of the Act, 7 U.S.C.A. § 608c(5) (A-E). These sections, which delimit the contents 
of orders to be issued under the Act, refer to milk ‘purchased’ from producers 
by handlers, and ‘prices’ to be paid by handlers for milk so purchased. The argu- 
ment is as follows: ‘Nothing in the language of the Act anywhere modifies the 
ordinary meaning of these words or authorizes an order to contain any monetary 
provisions applicable to a person, i.e., in this instance, a corporation, engaged in 
the distribution of milk given by its own cows. In such a case it is manifestly im- 
possible for a ‘“‘purchase” to take place, with respect to milk whjiph has been the 
property of such person, not merely from the instant of its being drawn into the 
pail, but even from the very earliest instant in its process of creation in which it 
could be recognized as having any existence whatsoever.’ This contention is fore- 
closed by United States v. Rock Royal Co-operative, Inc., 307 U.S. 533, 578-581, 59 
S.Ct. 993, 98 L.Ed. 1446 . . .” 127 F.2d at p. 927. 

®In that case (Shawangunk) Meadow Valley Farms, a corporate handler, ceased to operate 
its plant but in order that some fifty producers who had formerly delivered milk to it might 
maintain entrance to the marketing area, it arranged to have their milk delivered to plain- 
tiff’s plant. Plaintiff sent the milk out for pasteurization and returned it to Meadow Valley 
Farms. When plaintiff was made accountable for the milk it brought suit. In reversing the 
district court which held Order 27 not applicable to a “mere gratuitous bailee’ the court 
noted at page 704: 

“Nor do we think that the Order as thus construed goes beyond the terms of the 
governing statute. Plaintiff points out that the statute, unlike the regulation, in pre- 
scribing the terms of milk orders uses the words ‘purchased from producers’ and 
‘purchased by handlers.’ 7 U.S.C.A. § 608c(5) (A,C,4,E). But since the Rock Royal 
case, supra, determined that the word ‘purchased’ was not to be literally construed, 
but was to read as the equivalent of the alternative statutory phrase ‘acquired 
for marketing,’ and since the ‘acquired’ of the statute can mean no more than the 
‘received’ of the regulation, plaintiff’s contention is reduced to its claim that it did 
not acquire the milk for marketing. With this, however, we cannot agree, for since 
no milk can enter the New York market without prior reception at an approved 
plant, plaintiff’s acts here were indispensable to the total routing of the milk from 
the farms of the producers to its destination in New York City. 
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“acquired for marketing”’.’? Appellants argue that in none of 
these cases were the principals producers in the sense that they 
operated their own dairy farms and that in each case they 
acquired or received the milk subjected to assessment from 
another entity. They insist that in interpreting the word “pur- 
chase” to mean “acquire” or “receive”, title or possession must 
have passed from one to another and that “the very words in- 
dicate that at least two parties must be involved.” 


In effect appellants make the argument that although an 
agency cooperative was held to have “purchased” milk from 
its principals in Rock Royal and Elm Spring, two parties were 
involved whereas here there being only one party no “purchase” 
is possible as the word was construed in those cases. Such 
reasoning would mean that Congress intended to regulate a 
handler if he was the agent of a producer, but not a handler who 
is also a producer, although the effect in both instances is the 
same. Should the fact of agency make such a crucial difference? 
We do not think that such an illogical distinction was intended. 
Although not embodying the fact pattern of specific identity 
of producer and handler in the one entity present in appellants’ 
situations the three cited cases make clear that the word “pur- 
chased” is to be liberally construed so as to achieve the purpose 
of the Act and strongly buttress the position of the Secretary 
that “own-produced” milk of a handler is subject to regulation. 
The purpose of the Act and Order was succinctly stated in Elm 
Spring Farm v. United States, supra, at page 927: 


“... The Act and Order seek to achieve a fair divi- 
sion of the more profitable fluid milk market among 
all producers, thereby eliminating the disorganizing ef- 
fects which had theretofore been a consequence of cut- 
throat competition among producers striving for the 
fluid milk market. This is clearly set forth in the opinion 
in United States v. Rock Royal Co-operative, Inc., 1939, 
307 U.S. 533, 548, 550, 59 S. Ct. 993, 83 L.Ed. 1446.” 


Were we to accept appellants’ construction of the word 


“In view of this interpretation of the Act, the objections made to the regulation 
and repeated here as pointing also to statutory requirements of the necessity of a 
legal title, of a proprietary interest as distingujshed from that of a gratuitous 
bailee, and of a more personal relation between individual handler and producer— 
all fall as irrelevant. We think the Order was properly construed by the War Food 
Administrator and, as construed, is iegal .. .” 

™See Grow v. Milk Control Commission, 52 Pa. D.&C. 225 (1944) where the court held 
that a handler did “purchase” milk produced by his own herd. 
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“purchased” they would avoid the intent of the Act to achieve 
a fair division of the more profitable fluid milk market among 
all producers and they would avoid the necesity of sharing the 
burden of surplus milk. See United States v. Rock Royal Co- 
operative, Inc., supra, at pages 548, 580. 

In the concedely broad construction here given to the word 
“purchased” we are guided by the pronouncement of the 
Supreme Court in N.L.R.B. v. Lion Oil Co., 352 U.S. 282 (1956) 
that “in expounding a statute, we must not be guided by a 
single sentence or member of a sentence but look to the provi- 
sions of the whole law, and to its object and policy.” To the 
same effect are United States v. American Trucking Ass’ns., 
310 U.S. 534 (1940) and Helvering v. Stockholm Enskilda 
Bank, 293 U.S. 84 (1934). 


Other provisions of this section of the act explicitly recognize 
that a person or business entity may be engaged in the milk 
business in more than one capacity and that a producer is ex- 
empt from regulation only in his capacity as a producer. Sec- 
tion 8c(13) (B), 7 U.S.C.A. § 608 (13) (B), provides: 


“No order issued under sections ... 608c ... of 
this title shall be applicable to any producer in his 
capacity as a producer.” 


In Acme Breweries v. Brannan, 109 F. Supp. 116 (N.D. Cal. 
1952), the court had occasion to construe this provision. There 
the plaintiff was a manufacturer of beer and grew its own 
hops. The Secretary of Agriculture issued an order regulating 
the handling of hops. Plaintiff argued that it was not engaged in 
the “handling of hops” since it only used the hops it grew. The 
court held, however, that while Acme was exempt from regula- 
tion as a producer under § 8c(13)(B) of the act it could be 
regulated as a handler since it did something to the hops other 
than grow them. It was a part of the distribution system that 
Congress intended to regulate. 


Appellants attack any reliance on Acme Breweries v. Bran- 
nan, supra, claiming that sections of the Act controlling milk, 
7 US.C.A. § 608¢(5) (A, C and E) and § 608c (18) differ sub- 
stantially from those regulating hops, § 608c(6) (G) (i, ii and 
iii). Appellants call attention to the former in which reference 
is made to “milk purchased” and to the latter where the words 
“purchase from or handle” “purchased and handled” are used. 
They vigorously argue that there was clearly spelled out in the 
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Act authority to limit the total quantity of hops to be handled 
among all producers and allotting the quantity of hops which 
any handler might handle. Such contentions are not denied 
but they are not persuasive that the different language used in 
the regulation of hops and other commodities compels the con- 
clusion that it was not the intention of Congress to regulate a 
handler of milk who dealt also with his “own-produced” milk. 
In Acme Breweries the plaintiff indeed argued that the word 
“handle” had a well defined meaning, i.e., ‘to buy and sell; to 
deal or trade in” and that since it was a consumer of its own 
hops it could not be held to handle them. The court rejected 
this argument and looking to the purpose of the Act and the 
specific exemptions in § 8c(13) (A) and (B) held plaintiff to be 
a handler and subject to regulation. The court reasoned as 
noted above that while a producer may not be regulated per se 
Congress did intend to regulate him should he engage in the 
capacity of a handler. The analogy to this case is cogent. 
Moreover the thrust of appellants’ argument goes directly coun- 
ter to the liberal construction given to the word “purchased” 
in United States v. Rock Royal Co-operative, Inc., supra, and 
Shawangunk Cooperative Dairies v. Jones, supra, where it 
was held to apply, to an agency cooperative and a gratuitous 
bailee respectively. 


Section 8c(5)(C) which is the statutory basis for the pro- 
ducer-settlement fund indicates that producers who are handlers 
are subject to regulation. That section provides: 

“In order to accomplish the purposes set forth in 
paragraphs (A) and (B) of this subsection, provid- 
ing a method for making adjustments in payments, as 
among handlers (including producers who are also 
handlers), to the end that the total sums paid by each 
handler shall equal the value of the milk purchased by 
him at the prices fixed in accordance with paragraph 
(A) of this section.” (Note 2, supra) 


It could be argued that the parenthetical phrase was included 
merely to make it clear that producer handlers could be made 
to equalize on milk purchased from other producers. If this 
were all that was intended it seems hardly necessary to have 
included the parenthesis since a handler who purchased milk 
from other producers would clearly be covered as a handler 
with respect to such milk whether or not he might be a pro- 
ducer-handler with respect to milk of his own production. The 
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more reasonable construction is that the parenthetical phrase 
was meant to reach a producer-handler who handles or distrib- 
utes milk which he himself produces. 


Regulation of producer-handlers in their capacities as 
handlers is not of recent origin. Article VI, § 1(3) of the 
original Order 27 regulated such handlers in that it only per- 
mitted them to “[s]ubtract pro rata out of each class the 
quantity of milk received from the handler’s own farm,” in 
the computation of their “Net Pool Obligation”. See Rock Royal 
Co-operative, Inc., supra, at page 551, note 14. In 1941 Order 
45 (7 C.F.R. 945.1 et seq., effective August 29, 1941), affecting 
the Washington, D. C. area, charged each handler a certain 
amount per hundredweight with respect to all milk received 
from producers including his “own-produced milk” to defray 
the expense of administration. In 1946, Order 4, affecting 
the Greater Boston Area (7 C.F.R. 904.1 et seq., effective June 
1, 1946) imposed a similar charge. Since August 1, 1953, Order 
No. 3 (7 C.F.R. 903.1 et seq.) affecting the St. Louis Market- 
ing Area has required handlers to pay into their producer-settle- 
ment fund on milk received from their own farms. See In re 
Benbush Dairy, 17 Agri. Dec. 1185 (1958). Similarly Order 
No. 19 (7 C.F.R. 919.1 et seq.) involving the Southwest Kansas 
Marketing Area has required such payments since July 1, 1954. 
See In re Sunflower Dairy 15 Agri. Dec. 1 (1956). 


While it is true that only since 1953 have handlers been 
required to make payments into the producer-settlement fund 
it is also true that from the very beginning the Department 
of Agriculture has construed the Act so as to permit regula- 
tion of producer-handlers in their capacities as handlers. This 
contemporaneous and long standing construction of the Act by 
the agency charged with administering it is entitled to sub- 
stantial weight. United States v. Leslie Salt Co., 350 U.S. 383, 
396 (1956); Mazer v. Stein, 357 U.S. 201, 213 (1954), I 
Davis Administrative Law § 5.06 (1958). 


The present provisions of the Act were first enacted as 
amendments to the Agricultural Adjustment Act of 19383, 48 
Stat. 31, by the Act of August 24, 1935, 49 Stat. 750. In 1936 
the Supreme Court held invalid certain sections of the Agri- 
cultural Adjustment Act of 1983 with respect to processing 


* These amendments originated in H.R. 8492 which was before the Senate. See 79 Cong. 
Rec. 11, 130 (1935) and 79 Cong. Rec. 9568, 9569, 9570 (1935). 
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taxes. United States v. Butler, 297 U.S. 1 (1936). Thereafter 
Congress reenacted the section under discussion here in the 
Marketing Agreement Act of 1937, 50 Stat. 246. 


While the 1935 amendments were before the Senate a discus- 
sion took place which indicates that Congress intended that 
producer-handlers be regulated in their latter capacity. This 
discussion in which Senators Copeland, Byrd and Murphy took 
part is set out in the margin.® The appellant deprecates the 
use of this legislative history contending that “a study of the 
record of this discussion discloses that no conclusions were 
reached.” We do not agree. The record clearly discloses that 
the Senate was discussing H.R. 8492 in which the 1935 
amendments were embodied and that these amendments were 
finally accepted and passed. The Senators were discussing the 
provisions of the Act which we are here construing. Appellants 
also cite the concurring opinion in Schwegmann Bros. v. 


* At first the matter was commented upon by Senators Copeland and Murphy: 

“MR. COPELAND. In up-State New York a great many of the milk handlers are 
producers and distributors. According to the amendments as they are set up, if I 
am correctly advised, every one of those who may directly burden, obstruct, or affect 
interstate commerce would be subject to all the orders promulgated by the Secre- 
tary of Agriculture. These producers and distributors would be required to make 
adjustments in payments by being compelled to contribute to the maintenance of 
an adjustment or equalization fund and to pay their pro rata share of the ex- 
penses to the authority or agency which administers the order. Therefore the dis- 
tributors who have an additional investment in not only producing their own milk but 
also in pasteurizing the milk, which is absolutely necessary under the law, would 
have to share their position in the market with other producers. Is that correct? 

“MR. MURPHY. Yes; that is correct.” 79 Cong. Rec. 11,138 (1935). 

A short time later the following discussion took place between Senators Byrd and 
Murphy: 

“MR. BYRD. Mr. President, a little while ago the Senator stated that the producer 
could exercise his own choice as to going into these marketing agreements or stay- 
ing out of them. I doubt whether that statement is quite correct, because if a pro- 
ducer handles his own milk he becomes a handler and therefore is subject to all the 
rules and regulations affecting handlers. 

“MR. MURPHY. The point that the producer and the handler cannot be regulated 
at the same time is well taken. But the producer who is also a handler is not denied 
a voice. He can vote as a producer. 

“MR. BYRD. He can vote, but once the marketing agreements are established he 
is subject to the marketing agreement as a seller of milk. 

“MR. MURPHY. Precisely. 

“MR. BYRD. Therefore, as a producer, he is being regulated possibly without his 
consent. 

“MR. MURPHY. Well, he has voted on the question. We provide for two-thirds 
majority rule. How much more majority do Senators want? Suppose 66 2/3 percent 
of the producers are in favor of this plan, and one-third are not in favor of it; who 
should be our guide?” 79 Cong. Rec. 11, 140 (1985). 











154 AGRI. MKTG. AGREEMENT ACT, 1937 
Cite as 20 A.D. 142 


Calvert Corp., 341 U.S. 384, 395 (1951)*° to support their op- 
position to the use of legislative history here. 


We first note that the explanation of the milk provisions of 
the Act made by Senator Murphy were not mere “casual state- 
ments from floor debate” but were comments of a senator who 
clearly appears to have been in charge of those provisions on 
the Senate floor. Resort may be had to the statements of such 
an authoritative person. Wright v. Vinton Branch, 300 U.S. 
440, 464, note 8 (1937) ; Duplex Printing Press Co. v. Deering, 
254 U.S. 4438, 475 (1920); Richbourg Motor Co. v. United 
States, 281 U.S. 528, 5386 (1929); Sutherland, Statutory Con- 
struction §§ 5011, 5012 (3rd ed. Horack 1948) ; Note, A Decade 
of Legislative History in the Supreme Court, 46 Va. L. Rev. 
1408 (1960). For the use of such statements of explanation in 
recent cases see e.g., Mitchell v. Kentucky Finance Co., 359 
U.S. 290, 295 (1959); Steiner v. Mitchell, 350 U.S. 247, 254 
(1956). 


Appellants also object to the use of legislative history where 
the statutory language is unambiguous. That the language is 
not unambiguous would seem to flow from the holdings in 
Rock Royal and Shawangunk cases, supra. In any event, the 
words of Justice Frankfurter in Association of Westinghouse 
Salaried Employees v. Westinghouse Electric Corp., 348 U.S. 
437, 444 (1954) now appear pertinent: 


“This examination would conclude the construc- 
tion of the section by English courts, that is, by any 
court reading legislation as it is written without 
drawing on parliamentary debates. And considering 
that the construction we have found seems plain, the 
so-called ‘plain meaning rule.’ on which construction is 
from time to time rested also in this Court likewise 
makes further inquiry needless and indeed improper. 
But that rule has not dominated our decisions. The con- 
trary doctrine has prevailed. See Boston Sand & 
Gravel Co. v. United States, 278 U.S. 31, 48; United 


% That opinion by Justice Jackson, in which Justice Minton joined, reads in part, as follows: 
“Resort to legislative history is only juustified where the face of the Act is) in- 
escapably ambiguous, and then I think we should not go beyond Committee re- 
ports, which presumably are well considered and carefully prepared. I cannot deny 
that I have sometimes offended against that rule. But to select casual statements from 
floor debates, not always distinguished for candor or accuracy, as a basis for making 
up our minds what law Congress intended to enact is to substitute ourselves for 
the Congress in one of its important functions .. .” 
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States v. Dickinson, 310 U.S. 554, 561. And so we 
proceed to an examination of the legislative history to 
see whether that raises such doubts that the search for 
meaning should not be limited to the statute itself.” 


Appellants argue that prior to August 1, 1957 “own- 
produced” milk was not subject to regulation and that because 
present conditions may require such regulation the breadth of 
the legislation may not be extended to cope with present exi- 
gencies. As to prior regulation we have established that the 
original Order 27 did so provide. But even were this not so, 
it has been established that the regulation of ‘“own-produced” 
milk goes back in other areas to 1941. That such regulation 
may not have been included in Order 27 does not detract from 
the fact that the Department of Agriculture has for so long 
a time considered ‘‘own-produced” milk to be subject to regula- 
tion. We agree that the Department may not extend the 
breadth of the Act in order to meet present exigencies. But 
we do not agree that is what has been done. 


In their brief and at the oral argument appellants urged 
that 

“, .. of the ten billion pounds of milk accounted for in 
the New York and Northern New Jersey Milk Mar- 
keting Area, the quantity reported by handlers’ ‘own 
production’ is infinitesimal. It has been determined 
that requiring all handlers who produce their own 
milk to account for it in the ‘pool’ results in an in- 
crease of payment to other producers in the area of 
5 mills per cwt. of milk... .” 


Appellants estimate that this would amount to $9.00 per 
year per producer whereas their own costs would rise $36,000 
per year. They concede that this argument is advanced for 
the purpose only of supporting their position that the Act does 
not authorize the contested regulation. In effect, they argue 
that the amount of handlers’ ‘“own-produced” milk is allegedly 
so small (and the burden of the regulation so onerous upon the 
producer-handler) that it is unreasonable to assume that Con- 
gress intended to authorize such regulation. From what we 
have said before concerning the over-all purpose of the Act it 
is obvious that we cannot agree. Moreover, the finding of facts 
and reasoning by the Secretary leading to the determination 
that § 927.65 of the Order is designed to protect the regu- 
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latory scheme of the Act and is authorized by it,t when viewed 
in the light of his expertise, overcomes the appellants’ argu- 
ment. 


‘ 


Appellants place great reliance on two cases. They are Dairy- 
men’s League Cooperative Association v. Brannan, 173 F.2d 57 
(2 Cir. 1947) and Vance v. Benson, (S.D. Miss.) unreported, 
and now on appeal. 


In Dairymen’s League, the plaintiff was a cooperative which 
had acquired milk from its producers at so called country 
plants in New York where it was made into cream and sent to 
its plant in Newark, New Jersey, from where it was sold to 
other handlers. Dairymen’s League alleged that the shipment 
from one of its plants to another constituted a purchase which 
would have afforded it a lower value on the cream. It first 
should be noted that the court in that case was not called upon 
to construe the word “purchased” found in § 8c(5) (A) and (C) 
of the Act, 7 U.S.C.A. § 608c(5) (A) and (C), but was con- 
struing the word “purchaser” used in defining Class III-D milk 


u “3. Pursuant, in part, to a notice issued February 26, 1957 (22 F.R. 1219), a public 
hearing was held on a proposal, among others for amendment of the milk marketing order 
regulating milk handling in the New York metropolitan area. Some of the evidence bearing 
on the contested provision adduced at such hearing appears in the paragraph below. 


“Producer-dealers in general have largely a Class I or fluid ut§liaation of milk. In 
Northern New Jersey, there are 62 producer-distributors (receiving no milk from others) 
and 22 dealers with producing farms. They are an important segment of the industry, pro- 
ducing seven percent, or 59,000,000 pounds, of the annual production of milk in the area, 
with five percent of Class I sales in such area. In view of the number of producer-dealers 
and their importance, their milk should be pooled with no exemption except for certified 
milk. Complete exemption would result in a competitive advantage to producer-dealers equal 
to the difference between the blend price and the Class I prise on their Class I sales. A 
handler with a high fluid utilization would have to make such payments to the pool. Ex- 
emption of producer-dealers would open the way to economically unjustified expansion by 
such handlers due to the competitive advantage resulting from nonregulation. The family- 
farm type of producer-dealer operation should be exempt from pooling. It should be con- 
sidered in relation to producers of the same production and not to other handlers. A fixed 
quantity exemption of a daily average of 1,000 pounds of milk should cover the family- 
farm type of operation with 50 to 60 cows and such businesses are not sufficiently significant 
to constitute a serious competitive factor in the marketing area. Handling of more than 
this amount or buying from or selling to other producers or handlers should result in pooling 
of a producer-dealer’s entire production. There are 200 or 300 producer-dealers in Northern 
New Jersey and Upstate New York and pooling their milk with the milk of all other pro- 
ducers would increase the blend price although such price would not be greatly increased 
thereby. The question of equity between producer-dealers and other producers and handlers 
is an important consideration. A producer who bottles and sells all his milk but one can 
and sends that can to a country plant of another handler pools his surplus but does not 
pool his fluid utilization. Other producers must share in the total market utilization.” Jacob 
Tanis et al., 17 Agri. Dec. 1091, 1093-1094. 
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in § 927.4(b) (7) of Order 27 as it then existed.’ Second, the 
cream there moved from one handler operation to another 
handler operation within the same business entity and did 
not, as here, move from a producer operation to a handler opera- 
tion. The court rejected the contention of Dairymen’s League 
that shipments from its country plants to its Newark plant 
constituted the latter a “purchaser” as that term was used in 
§ 927.4(b) (7). Since the context in which the word “pur- 
chaser” was used in Dairymen’s League and the purpose in- 
volved there are clearly distinguishable from the situation here 
the appellants fail to derive the claimed aid from it. 


In Vance v. Benson, supra, the court, on facts similar to those 
at bar, held that a handler could not be regulated with respect 
to his “own-produced” milk. With due deference to that court, 
we cannot agree. 

In view of the foregoing we hold that Judge Wortendyke cor- 
rectly concluded: 

“.. that the provisions of § 927.65 of Order No. 27 
are fully in accord with the enabling statute and that 
the refusal of the Secretary to exempt the plaintiffs 
(appellants) from the obligation to include their own- 
produced milk in the calculation of their net pool obli- 
gations, was in all respects legal and within his statu- 
torily delegated power.” 


The judgment of the district court will be affirmed. 


HASTIE, Circuit Judge, dissenting. 


The marketing order in controversy was issued under the 
authority conferred upon the Secretary of Agriculture by sec- 
tion 8 c (5) of the Agricultural Marketing Agreement Act of 
1937, as amended. 7 U.S.C. § 608 c (5). If authority for its 
provisions cannot be found there, then it is conceded that the 


12It was there provided: 

“Class III-D milk shall be all milk the butterfat from which is delivered as 
cream to a purchaser, not a handler, outside the State of New York and outside 
any county in other States in which there is a plant which is approved by any 
health authority for the receiving of milk to be sold in the marketing area, also 
milk the butterfat from which leaves or is on hand at a plant in the form of 
cream cheese.” (Italics supplied.) 7 C.F.R., 1938 Supplement. 
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order is illegal.1 That subsection begins by specifying that an 
order issued under its sanction shall contain only those “terms 
and conditions” which are specified in the detail of its text. The 
provision thought to be relevant here appears in subsection 
8 c (5) (A) and authorizes the fixing of certain minimum 
prices “which all handlers shall pay . . . for milk purchased 
from producers. .. .” An additional reference to the same sub- 
ject matter in subsection 8 c (5) (C) does not require any 
separate or additional comment. 


The complaint here is that a marketing order under section 
8 c (5) (A) and (C) has made the plaintiffs, as handlers of 
milk, accountable to the general producer-settlement fund for 
milk produced by their own cows on their own farms. The 
question of statutory construction is, in what meaningful sense 
can it be said that there has been a “purchase” of milk by' a 
“handler” from a “producer” where an individual both pro- 
duces and handles his own milk? 


I would agree with the result the court reaches if I could 
find a satisfactory affirmative answer to this question, but I can 
find none. The opinion of the court quotes the old and properly 
repeated admonition of the Supreme Court that “in expounding 
a statute, we must not be guided by a single sentence or a 
member of a sentence, but look to the provisions of the whole 
law, and to its object and policy.” See N.L.R.B. v. Lion Oil Co., 
1957, 352 U.S. 282, 288, quoting from United States v. Bois- 
doré’s Heirs, 1860, 8 How. 118, 122. In relating this language 
to the present situation the court demonstrates most per- 
suasively that it is equitable and advances the overall scheme 
and purpose of the Act to regulate producer-handlers as has 
been done in Marketing Order No. 27. But if Congress has 
used restrictive language in the relevant operative provision of 
a statute, resort to the overall purpose of the legislation does 
not in my view justify relaxing a stated restriction in a way 
inconsistent with any reasonable construction of the restrictive 
language itself. 


Here the operative language of the statute authorizes cer- 


‘Here, different from United States v. Lehigh Valley Cooperative Farmers, Inc., No. 
13,290, decided by this court February 20, 1961, neither the Secretary of Agriculture nor 
the court has undertaken to justify the order under the “incidental” and “necessary” pow- 
ers conferred upon the Secretary by subsection 8 ec (5) (F). Nor do I see how regulation of 
milk not purchased could fairly be described as incidental and necessary to the regulation 
of milk that is purchased. 
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tain impositions upon handlers of milk who purchase from 
producers, and nothing more than that. It seems to me that no 
reasonable construction can make the “purchase” concept cover 
the conduct of persons who as handlers simply process and dis- 
tribute milk they have produced on their own farms. 

I am not unmindful that in United States v. Rock Royal Co- 
Operative, Inc., 1939, 307 U.S. 533, the Supreme Court held that 
a cooperative handling milk acquired from individual producers 
who are members of the cooperative is a ‘“‘purchaser’” from 
these members, whether the co-operative is of a “sale” type 
or an “agency” type. But the Court caused this decision to turn 
upon the fact that Congress had made subsection 8 c (5) (F) 
expressly applicable to both types of cooperatives, thereby in- 
dicating that no distinction should be made between types of 
cooperatives in the companion subsections 8 c (5) (A) and 
(C). But the special treatment of cooperatives in section 8 ¢c 
(5) does not in my view afford any basis for the present in- 
terpretation of “purchase” in a case involving merely one in- 
dividual who produces and handles his own milk as distinguished 
from a cooperative which handles milk for its several members. 


Perhaps Congress overlooked the fact that the language it 
used excludes the individual who handles his own milk. Per- 
haps, advised of this restriction, Congress would wish to 
broaden the statute. Certainly, the argument of the government 
to us and the opinion of this court make a strong case for doing 
so. But I am unable to avoid the conclusion that by judicial 
decision we are now giving the Secretary of Agriculture author- 
ity which the statute as enacted by Congress withheld. I can- 
not reconcile such action with my understanding of the re- 
stricted role our polity assigns to courts in construing and 
applying statutes. Therefore, I regretfully dissent from a deci- 
sion which may well be very helpful to the orderly and effective 
regulation of a vital industry. 


BENEDICT K. GOODMAN v. EZRA TAFT BENSON, Secretary of 
Agriculture of the United States, and THOMAS J. FLAVIN, 
Judicial Officer, United States Department of Agriculture. 
Decided February 16, 1961. 
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UNITED STATES COURT OF APPEALS 
FOR THE SEVENTH CIRCUIT 


No. 12920 


On Petition for Review of an Order of the Secretary of Agriculture 


Before DUFFY and KNOCH, CIRCUIT JUDGES, «and 
PLATT, DISTRICT JUDGE. 


DUFFY, CIRCUIT JUDGE. The petitioner seeks to review 
and set aside an order of the Judicial Officer of the United 
States Department of Agriculture,? ordering all contract mar- 
kets to refuse all trading privileges to the petitioner for a 
period of 20 days because of violations of the Commodity Ex- 
change Act (7 U.S.C. §§ 1-17(a)) and the regulations pursuant 
to the Act. The order has been stayed pending determination 
of this appeal. 


The Judicial Officer found that during the period from De- 
cember 1, 1957 through February 21, 1958, petitioner Goodman 
1) failed to file reports as to his rye futures contracts as re- 
quired by the Act and regulations, and 2) held a speculative 
position in rye futures contracts in excess of 500,000 bushels, 
the maximum permissible quantity established under the Act. 


The Commodity Exchange Act previously known as the Grain 
Futures Act, confers upon the Secretary of Agriculture author- 
ity to regulate boards of trade, futures commission merchants, 
floor brokers and persons trading on regulated markets. 7 U.S.C. 
§§6-17(a). The Act requires all trading in futures in commodi- 
ties specified in the Act to be conducted upon designated mar- 
kets. 


The Commodity Exchange Commission, acting under author- 
ity of the Act, issued a regulation effective December 3, 1945, 
providing that the speculative “limit on the maximum net long 
or net short position which any person may hold or control in 
rye on or subject to the rules of any one contract market is 
500,000 bushels in any one future or in all futures combined.’ 
17 C.F.R. §150.3(a). 


1The Judicial Officer acted for the Secretary of Agriculture pursuant to authority dele- 
gated to the Judicial Officer. 10 Fed. Reg. 13769; 11 Fed. Reg. 177A-233; 18 Fed. Reg. $219, 
8648; 19 Fed. Reg. 74. 

?Since the speculative limits for grain were first promulgated in 1938, they have been 
amended only once, viz., in 1945, when the rye limit was reduced from 2,000,000 to 500,000 
bushels. 
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Regulations issued by the Secretary set forth the procedure 
to be followed in filing reports as to futures transactions and 
positions. Regulations applicable to persons trading in rye 
futures contracts provide that reports must be filed by every 
person who holds or controls open contracts in any one future 
on any one contract market which equal or exceed 200,000 
bushels. No signature was required on these reports, but they 
each bore a code number which had been assigned by the Com- 
modity Exchange Authority (CEA). 


Petitioner is and has been engaged in the real estate business 
in the city of Evanston, Illinois. However, since 1927, he has 
been a member of the Chicago Board of Trade, a designated 
contract market under the Act. At various times he has pur- 
chased and sold in substantial volume, contracts involving var- 
ious grains such as wheat, corn and rye. 


In August or September, 1957, petitioner decided to buy some 
rye futures contracts on the Chicago Board of Trade. He in- 
quired of one of his brokers as to the maximum permissible 
number of bushels of rye futures contracts he could lawfully 
buy. The broker told him the ceiling or limit was 2,000,000 
bushels. This broker testified that after he had informed peti- 
tioner that the limit was 2,000,000 bushels on all commodities, 
he was not definitely sure that he had given the correct informa- 
tion, so he called the Commodity Exchange Authority and 
someone there, whose name he could not recall, told him the 
limit was 2,000,000 bushels. The broker further testified that 
on the same day or the following day, he called petitioner and 
informed him that the information he had given to him was cor- 
rect. 


At his office, sometime in September, 1957, petitioner told 
his secretary that he was allowed to buy 2,000,000 bushels of 
rye futures contracts; that she should keep track of petitioner’s 
purchases of rye futures and inform the petitioner when the 
total purchases approached the 2,000,000 bushel limit. 


Petitioner proceeded to accumulate rye futures contracts on 
the Chicago Board of Trade, and between December 31, 1957 
and February 21, 1958, he owned such contracts in amounts 
ranging from 580,000 to 1,085,000 bushels. 


Petitioner claims he did not know, prior to February 21, 
1958, that his secretary had not been filing the required reports 
with the CEA. Her explanation was that she had taken the 
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information given to her by petitioner in September, 1957 to 
mean that no reports were necessary until petitioner had ac- 
quired 2,000,000 bushels of rye futures. However, the evidence 
showed petitioner’s secretary had filed reports for petitioner 
for many years including reports on rye. Also, during the period 
here under consideration, she filed reports as to certain other 
commodities when petitioner’s position reached 200,000 bushels. 


On February 21, 1958, on a visit to the Chicago Board of 
Trade, petitioner learned that investigators had been checking 
into his rye accounts at seven brokerage houses through which 
he did business. He claims he was again informed at this time 
by representatives or employees of brokerage houses, that the 
limit on rye was 2,000,000 bushels. Petitioner was not satisfied 
with this information, and directed his attorney to make an 
investigation. On February 23, petitioner was informed by his 
attorney that the limit on rye was 500,000 bushels. On Feb- 
ruary 24, 1958, he sold all rye futures contracts in excess of 
500,000 bushels. 


Petitioner claims he acted in good faith and had a right 
to rely on the information given to him by his broker. He 
argues there is no evidence and findings which are a proper 
basis to demand a forced sale of his grain assets, and that the 
Secretary’s order as to him amounts to cruel, unusual and un- 
constitutional punishment. He also attacks the constitutionality 
of the applicable sections of the Commodity Exchange Act. 


Shortly after December 3, 1945, when the Commodity Ex- 
change Commission reduced the limit on the maximum specula- 
tive position in rye for future delivery which any person could 
hold or control] on any one contract market, the Chicago Board 
of Trade addressed a letter to its members, setting forth in 
full the order of the Commission. Petitioner was a member 
of the Board of Trade at that time. The 500,000 bushel limit 
for rye has remained in force continuously since December 3, 
1945. 

During the period February 23 through March 2, 1956, 
petitioner held a speculative position in rye futures on the 
Chicago Board of Trade in excess of 500,000 bushels. When 
his attention was called to this matter by the Commodity Ex- 
change Authority, petitioner explained he did not know the 
limit had been reduced to 500,000 bushels. Within a day or two, 
petitioner brought himself into compliance. As a result of this 
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occurrence, petitioner received from the Chicago office of the 
CEA, a document speciflying the speculative limits on trading 
and positions under the Act which stated the maximum allow- 
able position in rye was 500,000 bushels. Shortly thereafter, 
petitioner received a letter from the Administrator of the CEA 
in Washington, D.C. containing similar information, and stat- 
ing, “We are sure that we can depend upon your cooperation in 
the future to see that there is no recurrence of trading or hold- 
ing of positions in excess of the permissible limit.” At that 
time, no complaint was filed and no sanctions were imposed 
upon petitioner. 

It was less than eighteen months later that petitioner again 
commenced dealing in rye futures. Apparently he did not refer 
to the documentary material previously supplied to him. He did 
not communicate directly with the regulatory agency which had 
admonished him in 1956. He made inquiry only of a partner of 
a brokerage firm that dealt primarily in securities, and only on 
a relatively small scale, in commodity futures. 


It is undoubtedly true that trading in rye is small compared 
with other commodities such as wheat. Also, it does make for 
some confusion that the limits as to other grains were 2,000,- 
000 bushels. Nevertheless, petitioner makes no showing as to 
why he thought there was any change in the limit as to rye 
futures which had been in effect since 1945. Apparently the 
rebuke he received in 1956 for exceeding 500,000 bushels in 
rye made very little impression upon him. The Judicial Officer 
found “Respondent’s (petitioner here) behavior does not impress 
us as that of a reasonable man attempting to comply with the 
requirements of law, especially in view of his prior experience 
and the information he had previously acquired with respect to 
the trading limit in rye futures.” The Judicial Officer also 
found, “‘A similar lack of care is present in respondent’s (peti- 
tioner) failure to comply with the reporting requirements of 
the act and the regulations issued thereunder.” 

The scope of our judicial review, under the Commodity Ex- 
change Act, is to ascertain “* * * whether the finder of the 
fact was justified, 7.e., acted reasonably, in concluding that the 
evidence, including the demeanor of the witnesses, the reason- 
able inferences drawn therefrom and other pertinent circum- 
stances, supported his findings.” Great Western Food Distribu- 
tors, Inc. v. Brannan, 7 Cir., 201 F.2d 476, 479-480. 
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We hold the record supports the findings of the hearing ex- 
aminer and the judicial officer that petitioner had ample reason 
to know the correct limit as to rye futures, and was not at- 
tempting, in good faith, to comply with the regulatory require- 
ments. The question of the credibility of petitioner’s testimony 
was for the hearing examiner. It was also the hearing exam- 
iner and the judicial officer who were entitled to draw the in- 
ference that petitioner was not attempting, in) good faith, to 
comply with the requirements. 


The responsibility for making the reports was on the peti- 
tioner. Admittedly, he made no effort to determine whether the 
reports were being filed. It is immaterial whether a mistake was 
made by the secretary. The fact is, the reports were not made, 
and it was the responsibility of the petitioner that the regula- 
tions be carried out. 


Petitioner urges his denial of trading privileges amounted 
to a suspension of a license, and that section 9(b) of the Ad- 
ministrative Procedure Act, 5 U. S. C. § 1008(b), was violated. 
We do not reach that question for the same section excludes 
cases of wilfulness. We hold the petitioner’s conduct was wilful 
within the meaning of section 9(b) of the Administrative Pro- 
cedure Act. We think it clear that if a person 1) intentionally 
does an act which is prohibited,—irrespective of evil motive or 
reliance on erroneous advice, or 2) acts with careless disregard 
of statutory requirements the violation is wilful. Eastern Pro- 
duce Co. v. Benson, 3 Cir., 278 F.2d 606, 609. 


Petitioner argues the Secretary of Agriculture should be 
estopped because an employee of the CEA gave incorrect in- 
formation to a broker who, in turn, relayed that information 
to petitioner. However, we agree with the holding in Nichols & 
Co. v. Secretary of Agriculture, 1 Cir., 131 F.2d 651, 659, that 
an unauthorized act or interpretation by an employee of the 
Commodity Exchange Authority does not estop the government 
from bringing a disciplinary action under the Commodity Ex- 
change Act. Furthermore, this Court, in Bowles v. Lentin, 151 
F.2d 615, 618, a case involving ceiling price regulations, held 
that the “* * * Administrator cannot be bound by oral interpre- 
tations of his employees which are contrary to official published 
regulations.” 


Petitioner’s arguments as to the unconstitutionality of the 
Commodity Exchange Act, the applicable regulations and the 
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sanctions imposed, cannot be sustained. The validity of the 
Grain Futures Act was sustained in Board of Trade of the City 
of Chicago v. Olsen, 262 U. S. 1. The validity of the Commodity 
Exchange Act was sustained by this Court in Moore v. Chicago 
Mercantile Exchange, 7 Cir., 90 F.2d 735, cert. denied 302 
U. S. 710; Nelson v. Secretary of Agriculture, 7 Cir., 133 F.2d 
453, and United States v. Grady, 7 Cir., 225 F.2d 410, 412-415, 
cert. denied 350 U. S. 896. 


Petitioner insists thd sanctions imposed are harsh and un- 
warranted. Surely the suspension of trade for 20 days was 
not excessive. The complainant had suggested a suspension 
period of 90 days. The principal objection seems to be the re- 
quirement that petitioner liquidate all existing positions. 


The administrative decision as to the remedy should be sus- 
tained unless the remedy selected has no reasonable relation to 
the unlawful practices found to exist. G. H. Miller & Co. v. 
United States, 7 Cir., 260 F.2d 286, 295-297. Our decision in 
Miller was followed in Eastern Produce Co. v. Benson, 3 Cir., 
278 F.2d 606, 610. The court there said, page 610, that since 
the administrative “order is well within the allowable choice 
of remedy, we have no right to change the penalty because the 
agency might have imposed a different one.” 


The petition to review and set aside the order of the Secre- 


tary of Agriculture issued October 12, 1959 is 
Denied. 


WILSON & COMPANY, INC. v. EZRA TAFT BENSON, Secretary of 
Agriculture of the United States. Decided February 15, 1961. 


UNITED STATES COURT OF APPEALS 
FOR THE SEVENTH CIRCUIT 


No. 13013 


On Petition for Review of an Order of the Secretary of Agriculture 


Before Hastings, Chief Judge, Duffy, Circuit Judge, and Platt, 
District Judge. 


Duffy, Cirewit Judge. Wilson & Company, Inc., (Wilson) asks 
us to review and set aside a decision and order of the Judicial 
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Officer: of the United States Department of Agriculture. The 
decision and order concern alleged “discriminatory pricing ac- 
tivities’ by Wilson in the period from February, 1956 to and 
including December, 1956, which activities are claimed to be in 
violation of section 202(a) and (b) of the Packers and Stock- 
yards Act. (7 U. S. C. § 192(a) and 192 (b)). 


There is no dispute that Wilson is a “packer” as that word 
is defined in the Packers and Stockyards Act. It is admitted that 
the activities complained of occurred “in commerce” as defined 
by the Act. 


It is provided in section 202(a) and (b)* of the Act that 
“Ti]t shall be unlawful for any packer * * * to: 


“a) Engage in or use any unfair, unjustly dis- 
criminatory, or deceptive practice or device in com- 
merce; or 


“b) Make or give, in commerce, any undue or un- 
reasonable preference or advantage to any particular 
person or locality in any respect whatsoever, or sub- 
ject, in commerce, any particular person or locality 
to any undue or unreasonable prejudice or disadvan- 
tage in any respect whatsoever * * *.” 7 U. S. C. 
§ 192(a), (b) (1952). 


In the complaint, Wilson was charged with having violated 
section 202(a) and (b) in that it granted “to certain favored 
accounts in San Francisco, Oakland and Fresno, California, 
and adjacent areas, reductions in the prices of meat and meat 
products not granted to other accounts,” and, “accorded pref- 
erential handling and special services to such favored accounts 
and not to other accounts, and supplied such favored accounts 
with free promotional items not offered or given to other ac- 
counts.” 


In January, 1949, Wilson entered the business of selling 
meats and meat products to hotels, restaurants and ship lines 
in the San Francisco area, by purchasing from Ed Heuck the 
hotel supply business theretofore conducted by him. The busi- 


The Judicial Officer acted for the Secretary of Agriculture pursuant to authority dele- 
gated to the Judicial Officer. 10 Fed. Reg. 13769; 11 Fed. Reg. 177A-233; 18 Fed. Reg. 
3219, 3648; 19 Fed. Reg. 74. 

?The provisions of section 202 of the Act were amended in 1958, 72 Stat. 1749, 7 
U. S. C. § 192 (1958), but the amendment is not relevant as the transactions in this case 
took pkace in 1956. 
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ness was conducted by Wilson under the name of “Ed. Heuck 
Company,” and Heuck was retained as manager. The volume of 
business was built to the point where Wilson had 400 accounts 
in that area, and sold about 100,000 pounds of fabricated. 
meat cuts and similar products each week. 

On February 15, 1956, Heuck resigned, and immediately 
formed his own competing hotel supply business under the 
trade name of “Reliable Meat Company.” Many of the person- 
nel including most of the salesmen who had been associated 
with him in petitioner’s business, left and joined Heuck in his 
new venture. Wilson’s sales dropped to about 35,000 pounds 
a week. Its former salesmen, upon joining Reliable Meat Com- 
pany, continued to call on the same accounts which they had 
previously serviced for Wilson. Only ten or twelve accounts 
were retained by Wilson and these were mostly steamship lines. 


Gene Ray, sales manager of Wilson’s Los Angeles hotel 
supply business, was temporarily assigned to take over the 
San Francisco operation. Ray reported the business had fallen 
into a chaotic state. Ray continued in charge until the middle 
of March, 1956, when he was replaced by George Horton who 
had held various administrative positions with Wilson. 


Wilson decided to stay in the hotel supply business in the 
San Francisco area, and entered upon a determined effort to 
regain its lost business and to obtain new business. Wilson con- 
tinued to operate the Ed. Heuck Company until April 16, 1956, 
when it was dissolved. Thereafter, Wilson operated its busi- 
ness in the San Francisco area under the name of “Davidson 
Meat Company,” a division of Wilson. 


For a number of years, Wilson had issued price lists of 
their products on Friday of each week, setting forth the prices 
at which sales were to be made the following week. Although 
the prices of competing purveyors were not identical, the prices 
listed by the different purveyors for a single item usually did 
not vary more than two cents a pound. It was common practice 
in the area for the purveyors, including Wilson, to authorize 
their salesmen to reduce the list price by not more than two 
cents a pound if necessary to meet the price of a competitor. 
Although price lists were issued each week, the price of in- 
dividual items often remained constant for a number of weeks 
at a time. 


When Ray took over as Wilson’s temporary manager, he con- 
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tinued the practice of issuing price lists. However, he instructed 
the salesmen that if a two cent reduction in price was not 
sufficient to obtain a sale, they were to call the office to obtain 
approval for greater price cuts. 


Horton continued the practice, initiated by Ray, of having 
weekly meetings of salesmen and executive personnel, and in- 
structed the salesmen to go out after the business even if it 
were necessary to cut prices. During the period under con- 
sideration, approval frequently was given for price cuts as 
great as ten cents per pound. 


Wilson was successful in diverting a substantial volume of 
business from its competitors. The price-cutting policy of Wil- 
son enabled it to increase its business from 38,937 pounds of 
beef per week in June, 1956, to 56, 803 pounds in August, 1956. 
However, during the period from April 1 to October 27, 1956, 
in the San Francisco area, Wilson sold its meat and meat prod- 
ucts to hotels, restaurants and ship lines at a loss exceeding 
$152,000. 

In a letter to Wilson dated September 5, 1956, from Wilson’s 
manager in the San Francisco area, it was stated that the 
Company was aware that it had been “doing nothing but ex- 
changing dollars for the last few weeks.” The letter which was 
sent to» the main office in Chicago further said “As per our 
telephone conversation of last Saturday, Henry, we explained 
to you that there are times in our growing process whereas 
to secure some of the business that is available in this area, 
we at times do unorthodox things, and things that possibly 
could not be condoned in a true sense as good business.” 


Wilson argues that it did not seek to gain a monopoly in 
the San Francisco hotel supply business. It strongly denies 
that it sought or attempted to destroy competition. Wilson says 
that price concessions are usual and common in the industry, 
particularly in efforts to obtain new accounts. Wilson repeatedly 
asserts that price cutting to regain lost customers or to gain 
new customers is not an unfair practice within the meaning 
of section 202(a) of the Packers and Stockyards Act. 


The Secretary of Agriculture points out that Wilson did 
not have a contract with Heuck whereby he agreed to refrain 
from engaging in a competing business if he left Wilson’s em- 
ployment. But, even assuming the conduct of Heuck was im- 
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proper, the Secretary contends it is no defense in this proceed- 
ing against Wilson. 

Finding 38 states, in part: ‘The selective price reductions 
of Wilson in the San Francisco area were drastic, the prices 
at whieh it sold some of its products to favored customers 
were unreasonably low in that products were sold at or below 
cost to respondent, and about 75 percent of its business, April- 
October, 1956, was obtained through price cutting. These price 
reductions to selected customers bore no realistic relation to 
respondent’s costs or the prices charged by its competitors in 
the hotel and restaurant supply business in the San Francisco 
area.” 


There was also a finding that the discriminatory price reduc- 
tions by Wilson were not made in good faith to meet the lawful 
and equally low prices of its competitors, and were not made in 
respect to surplus inventories or changing market conditions. 
The Judicial Officer specifically found that the discriminatory 
price-cutting campaign was waged by Wilson to lessen com- 
petition by Reliable Meat Company and other competitors in 
the San Francisco area. Also, that the acts of respondent di- 
verted substantial business from competitors to itself and ad- 
versely affected the hotel and restaurant supply business in the 
San Francisco area. 


The order which Wilson asks to have set aside provides that 
Wilson “shall cease and desist from discriminating in price be- 
tween purchasers of meat and meat food products of like grade 
and quality where the effect of such discrimination may be 
substantially to lessen competition or tend to injure, destroy 
or prevent competition with any competitor of Wilson & Com- 
pany, Inc.: Provided, That nothing herein contained shall pre- 
vent Wilson & Company, Inc., from discriminating in price 
where a lower price is made or granted to any purchaser{ or 
purchasers in good faith 1) to meet an equally low price of 
a competitor, or 2) in response to changing conditions affecting 
the market for or the marketability of meat and meat food 
products, or 3) to make due allowance for differences in the 
cost of processing, sale, or delivery resulting from the differing 
methods or quantities in which such meat and meat food prod- 
ucts are to such persons sold or delivered.” 


The order also required Wilson to keep certain designated 
records. On this appeal, Wilson does not seek a review of 
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that portion of the order. Charges of the complaint not covered 
in the order were dismissed. 

The Supreme Court has stated a statute “must take meaning 
from its historical setting.” United States v. Henning, 344 
U. S. 66, 72. We may note that prior to the enactment of the 
Packers and Stockyards Act, Congress had enacted certain 
measures which, in some respects were designed to prohibit 
monopoly, restraint of trade, or unfair competition, viz., the 
Sherman Antitrust Act; section 2 of the Clayton Act prchibit- 
ing discriminatory prices; section 5 of the Federal Trade 
Commission Act prohibiting unfair methods of competition in 
commerce, and section 3 of the Interstate Commerce Commis- 
sion Act. 

The legislative history shows Congress understood the sections 
of the Packers and Stockyards Act under consideration were 
broader in scope than the antecedent legislation (61 Cong. Rec. 
1805 (1921)). To illustrate, Representative (later Speaker) 
Rayburn, emphasized that although Congress gave the Federal 
Trade Commission wide powers to prohibit unfair methods of 
competition, such authority is not as wide-ranging as that 
given to the Secretary of Agriculture under the language in 
section 202(a) and (b) of the Packers and Stockyards Act. 
(61 Cong. Rec. 1806 (1921)). 

From the legislative history it is a fair inference that, in 
the opinion of Congress, section 2 of the Clayton Act,\ section 
5 of the Federal Trade Commission Act and the prohibitions 
in the Sherman Antitrust Act were not broad enough to meet 
the public needs as to business practices of packers. Section 
202(a) and (b) was enacted for the purpose of going further 
than prior legislation in the prohibiting of certain trade prac- 
tices which Congress considered were not consonant with the 
public interest. 


Generally speaking, it is the national policy to remove artifi- 
cial restraints from free price competition. However, Con- 
gress has determined certain forms of price competition are 
not in the public interest. “Unfair trade practices and monopo- 
listic methods which in the end destroy competition, restrain 
trade, and create monopoly have never in all history resulted 
in benefit to the public interest. On the contrary, for the most 
part they have been symbolic * * * in the end [of] high prices 
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to consumers and large profits to the owners.” H. R. Rep. No. 
2287, 74th Cong., 2d Sess., p. 17. 

Wilson insists that the Secretary’s order cannot stand be- 
cause there is no finding or conclusion that its program of 
price-cutting was for the purpose of acquiring a monopoly or 
eliminating a competitor. However, the language in section 
202(a) of the Act does not specify that a “competitive injury” 
or a “lessening of competition” or a “tendency to monopoly” 
be proved in order to show a violation of the statutory language. 
To repeat, that section provides it shall be unlawful for any 
packer to “[e]ngage in or use any unfair, unjustly discrimina- 
tory or deceptive practice or device in commerce.” 


There is no requirement in section 202(a) for proof that 
the hotels and restaurants which were favored by Wilson, com- 
peted in the sale of meals to the public with hotels and restau- 
rants which were not so favored. 


The language in section 202(a) includes practices which 
might be a violation of section 2(a) of the Clayton Act, as 
amended by the Robinson-Patman Act. It was held in Federal 
Trade Commission v. Anheuser-Busch, Inc., 363 U. S. 536, that 
there is a violation of section 2(a) of the Clayton Act, as 
amended by the Robinson-Patman Act when there is a price 
discrimination which deals the requisite injury to sellers or 
primary-line competition, although buyers or secondary-line 
competition are unaffected. 


Wilson places great reliance on our decision in Swift & Co. 
v. Wallace, 105 F. 2d 848. The language relied upon is with 
reference to section 202(b) of the Packers and Stockyards 
Act. However, we base our decision in the instant case on our 
conclusion that Wilson’s price-cutting activities heretofore de- 
scribed were a violation of section 202(a) of the Act. 


Wilson attacks the order saying it seeks to enjoin a violation 
of section 2(a) of the Clayton Act, as amended by the Robin- 
son-Patman Act. Wilson argues the Secretary of Agriculture has 
no authority to enjoin a violation of that Act. We have hereto- 
fore commented that the broad language of section 202(a) 
would cover activities proscribed by section 2(a) of the Clay- 
ton Act. We do not think the fact that Wilson’s price-cutting 
program might have been a violation under some other Con- 
gressional enactment in any way destroys the authority of the 
Secretary of Agriculture in entering the order under the Pack- 
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ers and Stockyards Act which we have here under considera- 
tion. 

Wilson further objects to the general application of the order 
which would cover its sales of meat and meat food products 
throughout the United States, when the practices complained 
of referred only to Wilson’s relatively small and local San 
Francisco hotel supply business. 

We would have been better pleased had the order been in a 
more restricted form. However, it is well established that the 
nature of sanctions imposed must be left largely to the regula- 
tory agency, and unless there are serious reasons for a limita- 
tion in the scope of the order, the courts will not interfere with 
the determination of the agency in that respect. Federal Trade 
Commission v. National Lead Co., 352 U. S. 419; G. H. Miller 
& Co. v. United States, 7 Cir., 260 F. 2d 286, 295-297. 


We believe that the findings of the Judicial Officer are sup- 
ported by the record considered as a whole, and that his con- 
clusions have a rational basis in fact and in law. 


The petition of Wilson to set aside said order will be denied. 


The order under review must be and is 
Affirmed. 
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